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Checks Drawn Fictitious Payees Co- 
Signatories 


Recently the Appellate Division the Supreme Court 
New York (2nd) 144 affirmed without opinion 
decision the case the Fidelity Guaranty Co. 
National City Bank Y., J., April 1988, 
1578. The decision rendered this case upheld the princi- 
ple (contrary the view adopted the California court) that 
unless both signatories check concur the intent that the 
payee fictitious, the check will not become “bearer” in- 
strument. 

The defendant contended that the intent the drawer that 
the payee fictitious was sufficient, and that the countersigna- 
ture the referee bankruptcy (who had such intention) 
did not change the character thereof within the meaning 
section 28, subdivision the Negotiable Instruments Law 
which provides that “The instrument payable bearer when 
payable the order fictitious non-existing person, 
and such fact was known the person making payable.” 
The defendant relied upon the case Goodyear Tire Rub- 
ber Co. Wells Fargo Bank (37 Pac. 483), which held 
that where corporate officer made check payable fic- 
titious payee and obtained countersignature another offi- 
cer who had intention making the payee fictitious, the 
check remained nevertheless bearer instrument. 

The court, however, found that “the signature the ref- 
eree bankruptcy upon the checks was absolutely essential; 
otherwise this defendent would not have honored them. 
placing his signature upon the checks the referee bankruptcy 
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did not act ‘automaton.’ His acts had very definite 
relation the checks themselves. unnecessary meaning- 
less, relation them, they would not have been there.” 

The court cited two New York decisions the same point: 
Commercial Factors Corporation Commercial National 
Corporation Central Hanover Bank Trust Co. (N. 
March 21, 1936, 1445). Affirmed Appellate Divi- 
sion, J., Feb. 19, 868. 

Commercial Factors Corporation Commercial Na- 
tional Bank Trust Co., the bookkeeper the plaintiff made 
checks payable fictitious payee. officer the plaintiff, 
whose countersignature was necessary upon the checks, had 
knowledge the dishonesty the bookkeeper and had 
intention that the checks payable. Under such circum- 
stances the court held that “It cannot said that without the 
knowledge the second signatory the check was payable 
fictitious payee and therefore ‘bearer’.” 

Co., “Byars, one the signers branch manager the 
plaintiff sole charge the branch which the check was 
drawn), never intended the payee receive the checks. The 
cosigner, Kirkup stenographer and clerk the employ 
the plaintiff, subject the orders Byars, who signed them 
Byars’ request), intended otherwise.” court held that, 
under such circumstances, “The payees were not fictitious per- 
sons, and therefore the checks were not payable bearer.” 

Among the leading cases California which hold contrary 
the New York rule that Union Bank Trust Co. 
Security-First National Bank, Cal., Pac. Rep. (2d) 355. 
Affirming Pac. Rep. (2d) 1882. 

this case employee corporation was authorized 
act one two cosigners checks against the corpora- 
tion’s account the plaintiff bank. The employee signed 
checks against the account payable the plaintiff bank, se- 


cured proper cosignatures thereon, and used the checks 


obtain from the plaintiff cashier’s checks payable the order 
named payees, which deposited his personal account 
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the defendant bank. The latter collected the checks after the 
employee had indorsed the payee’s names them. The em- 
ployee made off with the proceeds. The plaintiff bank made 
good the amount the corporation and sued the defendant 
bank for the amount. was held that the cashier’s checks were 
effect payable bearer. the indorsements the 
payee’s names did not constitute forgeries and the plaintiff 
was not entitled recover from the defendant collecting 
bank. 

the recent case Globe Indemnity Co. First National 
Bank, 183 Rep. (2d) 1066, Banking Law Journal 
March 1940, the St. Louis (Missouri) Court Appeals 
held that clerk the employ corporation, author- 
ized sign checks payable persons whom the corporation 
owed money, signed checks payable persons whom the 
corporation was not indebted, cashed the checks and appropri- 
ated the proceeds, the drawee bank was not liable the cor- 
poration. Here, the checks were also signed officer 
the corporation without knowledge that the payee named 
the check was not person whom the corporation was actu- 
ally indebted. 


Trustee’s Authority Sell Investments for Notes 


and Cash 


petition was filed trustee, under will, sell testa- 
tor’s shares the capital stock four textile companies for 
$614,205, which $400,000 was paid cash and the 
balance, $214,205, promissory notes bearing interest and 
payable within five years. 

The notes were protected special provisions the agree- 
ment sale. The textile companies had been operated profit- 
ably. addition being closely owned, the companies were 
also interlocking their ownerships. The testator however 
one the terms the trust had directed that the sale 
the stock these textile companies was take place soon 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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could accomplished without undue loss and the pro- 
ceeds conservatively invested. From final decree authoriz- 
ing the sale the trust property, the appellants contend that 
the will did not authorize the trustee sell upon credit, and 
that the court erred authorizing sale where $214,205 
the purchase price paid the unsecured notes three 
the corporations. 

The court found that view the absence any evi- 
dence that offer more advantageous than that submitted 
had been was likely secured the trustee, cannot 
said that the judge the probate court was wrong find- 
ing that sale was necessary and that was expedient 
accept the offer. Under such circumstances the acceptance 
the notes, part the purchase price, was not improper, 
since the trustee was not making new investment, but trying 
terminate unsuitable one. Boston Safe Deposit Trust 
Co. Hayward, Supreme Judicial Court Massachusetts, 
Norfolk, Rep. (2d) 342. The following para- 
graphs are quoted from the court’s opinion: 


The testator for many years prior his death December 
1937, was actively engaged the management five corporations 
manufacturing various textile products and also corporation 
which was the sales agency for these mills. One the corporations 
was entirely owned three said corporations, while all the capital 
stock the sales company was held some these other corpora- 
tions. addition, some the four mills owned shares stock 
the others. All the companies were “closed corporations” that the 
stock owned small group, and generally speaking has out- 
side market. Some the mills have been operation for many years 
and appeared have acquired good reputation the textile indus- 
try. the time his death, the testator was president each 
these six companies and Winfield Schuster was treasurer. This 
group companies had been operated profitably, and during the 
last five years ending November 30, 1937, the average net yearly 
earnings were $231,310. The testator appears have been thor- 
oughly familiar with the textile industry and with the nature his 
investments these companies. The will contained this instruction 
his trustee: “At the present time substantial portion estate 
consists stocks business corporations the active management 
which engaged, and such very likely the situation 


( 
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the time death, and appreciate that might not practical 
liquidate such investments immediately, though they not consti- 
tute suitable trust investments under ordinary conditions. 
will and desire that trustees, the exercise the discretion herein 
given them, dispose such investments soon their judg- 
ment can done without undue loss, and re-invest the proceeds 
suitable trust investments. further desire that the trustees, 
soon reasonably may be, convert the property which they may 
receive trustees establish conservative trust estate, and 
that they keep the estate invested such manner as, accordance 
with their best judgment, will preserve the principal thereof.” 

Schuster November 28, 1938, offered purchase from the trus- 
tee all the shares stock held the trustee these four companies, 
and also note $50,000, held the trust, which was issued one 
these companies. Schuster agreed cause three the companies 
purchase certain amount the trust stock and the note $50,000 
for $140,000 cash, and notes the amount and Schus- 
ter agreed purchase the remaining stock and pay $260,000. 
other words, the trustee was receive $400,000 cash and three 
notes, one from each the corporations various amounts, totaling 
$214,205. these three corporation notes was bear interest 
the rate four and one half per cent payable semi-annually and 
mature within five years the option the maker. The 
maker was agree not declare any dividends except stock divi- 
dends nor acquire any stock except exchange for any stock 
issued it, unless should make payment account the prin- 
cipal said note equal twenty-five per cent the amount such 
dividend the cost acquiring said and was agree pay 
February each year account the principal said note 
sum equal twenty-five per cent the net earnings available for 
dividends for the preceding fiscal year twenty per cent the origi- 
nal principal amount the note, whichever less, provided such pay- 
ment should not exceed sum that would reduce the net current assets 
the close the preceding year below two hundred per cent the 
current liabilities. 

The trustee, although authorized the will sell the trust prop- 
erty, could, under (Ter. Ed.) 203, 16, secure leave sell 
proved that the proposed sale was necessary expedient and 
that would advantageous the beneficiaries. ‘Tifft Ireland, 
273 Mass. 56, 172 865; Gleason Hastings, 278 Mass. 409, 
180 129. The judge made report the material facts. The 
decree, however, contains certain findings fact the effect that the 
“said sale, conveyance and transfer are necessary, expedient for the 
reason that the will requires the disposal said personal estate the 
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petitioners soon can done without undue loss, and most for 
the interest all concerned said trust.” the duty this court 
examine all the evidence and decide the case upon its own judg- 
ment, giving proper consideration the findings the judge which 
are not set aside unless plainly wrong. Tuells Flint, 283 Mass, 
This group textile companies has been operation for great 
many years. The value the various manufacturing plants and their 
equipment was set forth the testimony. The financial condition 
the companies for number years was disclosed numerous audits 
and the report textile engineer. There was considerable evi- 
dence various witnesses, all whom could properly found 
the judge qualified express opinion, that the value the 
stock held the trustee was somewhat less than the amount the 
offer after deducting $50,000—the amount the promissory note 
issued one these companies. Some the valuations were based 
upon the net quick assets the companies, with little, any, atten- 
tion given the buildings, land, equipment and goodwill. Others 
seem indicate opinion case the companies ceased operation and 
liquidated their affairs. Yet there was sufficient evidence the fair 
market value the trust property and cannot say that the judge 
was wrong his finding, implied granting the petition, that the offer 
was fair and reasonable. The entire trust property was appraised for 
$847,137.80 shown the inventories filed the Probate Court, 
and this included the property that the trustee seeks sell which was 
appraised $683,014.04. The testator had for many years been 
engaged the active management the business. apparently 
knew the skill and ability required operate successfully the com- 
panies, the fluctuations ordinarily experienced the conduct the 
business, and the general financial and economic conditions prevailing 
the textile industry. seems have appreciated that his hold- 
ings these companies would “not constitute suitable trust invest- 
ments under ordinary conditions” and desired that they sold 
soon sale could had without undue loss his estate. One 
the terms the trust was that the sale the stock these textile 
companies was take place soon could accomplished with- 
out undue loss, and the trustee was bound carry out this expressed 
intention the testator. Bartlett Slater, 211 Mass. 334, 
991; Old Colony Trust Co. Shaw, 261 Mass. 158, 158 530; 
Anderson Bean, 272 Mass. 432, 172 647, 959; 
North Adams National Bank Curtiss, 278 Mass. 471, 180 
217, 607; First National Bank Boston Truesdale 
Hospital, 288 Mass. 35, 192 150. 
The appellants contend that the will did not authorize the trustee 
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sell upon credit, and that the court erred authorizing sale where 
$214,205 the purchase price paid the unsecured notes 
three the corporations. Doubtless, the lending trust funds upon 
the personal credit the borrower would improper investment. 
Harding Larned, Allen, 426; Clark Garfield, Allen, 427; 
Brigham Morgan, 185 Mass. 27, 39, 418; Am. Law Inst. 
Restatement: Trusts, 227 


The trustee not seeking make investment but seeking 
leave terminate investment made the testator, which the judge 
could find, upon the evidence and accordance with the declaration 
the testator expressed his will, was not suitable held trust 
fund; the judge could further find that there was available market 
for the stock and that was expedient accept and carry out the 
terms the offer. Here, nearly eighty per cent large trust 
depended entirely upon the successful operation six companies 
closely affiliated that they really formed single enterprise. The ad- 
visability freeing the trust from such risk might well given seri- 
ous consideration. Upon the testimony, and especially view the 
absence any evidence that offer more advantageous than that 
submitted Schuster had been was likely secured the 
trustee, cannot say that the judge was plainly wrong finding 
that sale was necessary and that was expedient accept the offer 
Schuster. could found that the acceptance the notes 
these circumstances would not inconsistent with the exercise good 
faith and sound judgment the trustee, and that the termination 
this investment these mill corporations would prove advan- 
tageous the beneficiaries even for the present they may not 
able receive much income they have from the dividends from 
the mills. Such result would not inconsistent with the directions 
the testator that the stock these corporations should converted 
into conservative trust estate, and that the trust estate should 
kept invested such manner would preserve the principal the 
trust. Taft Smith, 186 Mass. 31, 1031; Malden Trust 
Co. Brooks, 291 Mass. 273, 289, 290, 197 100; Costello 
Costello, 209 252, 103 148; Scott, Trusts, 190.7. 

The testator’s son, who was twenty years age and who opposed, 
through his guardian, the granting the petition, was not permitted 
testify, answer question whether desired sale the 
stock, that both his mother and himself did not desire have the stock 
sold. The wish beneficiary that not consistent with the 
terms the will creating the trust his favor has been said 
reason why sale that could found conformity the direc- 
tions the testator should not effected. Bartlett Slater, 211 
Mass. 334, 991. 
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Withdrawals Bank Deposit Co-Guardian 


One joint guardian competent receive payment 
debt due his ward and give his receipt discharge the 
debtor. 

savings account stood the name minor and his 
two co-guardians, Hill and Richardson. Hill 
withdrew various sums from the account, giving the bank her 
receipt one the guardians for each the withdrawals. 
portion the sums withdrawn was allegedly misapplied 
Hill. The bank, however, had knowledge before paying 
out any the funds withdrawn that they would misapplied. 

action Richardson against the bank, the court 
found that one co-guardian was competent make withdraw- 
als from the account. The bank was not liable, therefore, 
remaining co-guardian for sums allegedly misapplied co- 
guardian who made the withdrawals, especially where the bank 
had knowledge that the funds would misapplied. This 
was decided the Supreme Court Vermont the case 
Richardson Passumpsic Savings Bank, Atl. Rep. (2nd) 
184. the opinion, the court said: 


can immediately eliminate some questions raised the briefing 
both parties. guardian the property person who under 
incapacity trustee the broad sense the term. under 
duty his ward deal with the property for the latter’s benefit. 
guardian like trustee fiduciary. not, however, trustee 
the strict sense. entrusted with the possession and manage- 
ment his ward’s property but does not take title it. Scott 
deposit standing the joint names the two guardians. The de- 
posit belonged the ward, and the notation the names the guard- 
ians simply indicated that they had the management it. Conse- 
quently are not concerned with joint tenancy with joint 
deposit. 

Joint guardians are seldom appointed and there are but few cases 
Guardian and Ward, 214, that their authority joint and several. 
This supported Kirby Turner, Hopk. Ch., Y., 309, and 
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Kevan Waller, Leigh 414, Va. 414, Am. Dec. 391. While 
said Corpus Juris that each has the power guardian, and 
neither has the right act defiance the other, said Ameri- 

can Jurisprudence that where both have qualified, the authority vested 

them joint, and exercised both together. The only case 

which has been called our attention support this Sargent 

Shaver, Okl. 282, 172 445, case having with lease, 

which held that the guardians must act jointly. 

However the rule may relative leasing disposing the 
ward’s property, one joint guardian competent receive payment 
debt due his ward and give his receipt discharge the 
debtor. This conclusion supported Woerner Guardianship, 
453; Raymond Wyman, Me. 385; and Alston Munford, Fed. 
Cas. No. 267, Brock 266, where Chief Justice Marshall, while sit- 
ting the circuit court, said: “When there more than one testa- 
mentary guardian, may necessary that they should unite any 
act which disposes the property the ward; but cannot conceive 
that the absence one disables the other from collecting debt due 
the ward. cannot conceive that joint receipt necessary the 
discharge the debtor. This would extremely inconvenient, and 
should require express authority the point, before could 
admit the principle. Whether the principle, laid down Ba. 407, 
407, tit. ‘Guardian Statute,’ par. 9], that, from the nature 
the thing, the authority guardians must joint and several, 
true, all cases, not, think must true the case re- 
ceiving the money ward.” view our statutory provisions 
relative guardians and executors and administrators, Chapter 142, 
3199 seq., and Title 12, 2719 seq., respectively the Public 
Laws, are unable distinguish between the powers joint guard- 
and joint executors and administrators this respect. 
Gleason Lillie, Aikens 28, held that one joint administrator 
may discharge debt claim due the estate. This the general rule. 
See Am. Jur., Executors and Administrators, 751; Annotations 


Money deposited bank without special arrangement becomes 
the property the bank, and the depositor becomes creditor the 
bank the amount the deposit. loan the bank, and the 
right the depositor mere chose action. State Clement Na- 
tional Bank, Vt. 167, 180, 181, 944, Ann. Cas. 1912D, 22. 


follows that Mrs. Hill was competent one the guardians 
make the withdrawals. 


Judgment reversed, and judgment for the defendant recover 
its 
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Contracts National Banks Governed State 
Laws 


The contracts national banks are governed and con- 
strued state laws. 

note was executed the director national bank 
New York payable one year after its date prior thereto 
the event suspension payee bank. The note was accom- 
panied contemporaneous agreement under seal which pro- 
vided that the capital the bank was not impaired, the note 
should cancelled and there should liability. The bank 
suspended business less than year after execution the note. 
Suit recover the amount said note, however, was begun 
more than six years (N. statutory period limitations) 
after the date suspension. appeared that before the six 
years were the director sent letter bank’s receiver in- 
creasing offer compromise his claim. 

was held that the statutes the State New York were 
applicable this suit receiver. The note question be- 
came due the date the bank’s suspension business. This 
was less than year after the execution the note, and hence 
recovery sought more than six years thereafter was barred. 
The letter sent the bank’s receiver did not acknowledge the 
liability the director, but merely recognized that claim was 
being made and proposed compromise offer which was never 
accepted. The statutory period limitations, therefore, was 
not tolled before the commencement this action. The fact 
that the agreement was under seal did not extend the period 
limitation years from the date agreement because the 
action was the note and not the agreement. Nagle 
Herold, Dist. Court, New York, Fed Supp. 
905. its opinion, the court wrote: 


The Seneca National Bank West Seneca national bank. 
far its contracts are concerned subject the laws the 
State New York, which located. banks ‘are sub- 
ject the laws the state, and are governed their daily course 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §900. 
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far more the laws the state than the nation. All 
their contracts are governed and construed state laws. Their 
acquisition and transfer property, their right collect their debts, 
and their liability sued for debts, are all based state law. 

[First] National Bank Commonwealth [of Kentucky], 
Wall. [353], 362 [19 Ed. 701].” McClellan Chipman, 164 
356, Ct. 85, 87, Ed. 461; First National Bank 
State Missouri, 263 640, 656, Ct. 213, Ed. 486. 
See, also, Lewis, Rec’r, Fidelity Deposit Co. Maryland, 292 

The statutes the State New York are applicable this suit 
Ed. 702, Ann. Cas. 500; Curtis, Rec’r, Connly, 257 260, 
Ct. 100, Ed. 222; Early City Helena, Ark., Cir., 
831, and numerous cases there cited; Futrell Branson, Cir., 
104 409. This action contract, obligation liability 
express implied The action must commenced within six 
years from the time the cause action arose. Section 48, Civil Prac- 
tice Act New York. The Statute Limitations begins run from 
the day the right action accrues. Section 11, Civil Practice Act 
New York. Cary Koerner, 200 253, 979. 

The first question whether the statute began run September 
30, 1933, one year after the execution the note, March 15, 
1933, when the bank became insolvent. determining the question 
the limitation period, the note and the aforesaid agreement made co- 
terminously with are read together and proof the contents 
the agreement admissible showing the intent the parties. Ban- 
zer Richter, Misc. 192, 123 678, affirmed 146 App. Div. 
918, 1103; Moline Plow Co. Webb, 141 616, 
Ct. 100, Ed. 879; Jones Mortgages, 8th Ed., vol. 1507. 
None the cases cited the plaintiff show that the agreement 
inadmissible has any relevancy. Viz: Myers Stein, 154 App. Div. 
695; Bloom Horwitz, 100 Misc. 687, 166 786. 
The agreement does not contradict the terms the note. The note 
its face complete instrument. From the recitals the agree- 
ment and the provisions thereof plain that its terms are limit 
the note suit and the other notes which the agreement 
provides that the event nonimpairment the capital the bank 
the note suit and all others well “shall cancelled and there 
shall liability” thereon and certain other event provided 
that the defendant shall “pay much the amount required the 
amount the note signed the parties hereto bears the total 
amount paid,” which amount may total any amount from nothing 
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$50,000. The note and the agreement constitute the contract 
between the parties. While the note the hands the payee, 
plaintiff bank its representatives can only enforce accordance 
with both agreement and note. From the terms the agreement 
seems that the rights the plaintiff and the liability the defendant, 
the amount and when pay are fixed and the time the 
bank’s suspension; that the date the maturity the note, well 
the agreement, then fixed just the amount the liability 
then fixed. This not case where the obligation dischargeable 
performance either the enumerated acts the option the 
obligor nor where the right election given the obligee. Hurd 
Kelly, 588, Am. Rep. 567; Chicago Railway-Equipment 
Co. Merchants’ Bank, 136 268, Ct. 999, Ed. 349; 
and Candee, Smith Howland Co. Bendish, 148 Misc. 262, 265 
737, cited plaintiff, all come within such type cases, 
This case where the note became due its terms without any op- 
tion either party. 

The note, therefore, became due March 15, 1933, and recovery 
thereon barred unless the statute was tolled because the letter 
aforesaid written the defendant the plaintiff. 

Section Civil Practice Act New York reads: “An 
edgment promise contained writing signed the party 
charged thereby the only competent evidence new continuing 
contract whereby take case out the operation the provisions 

relating limitations time within which action must 
brought 

This provision almost uniformly the law elsewhere. The rule 
construction Section New York State laid down Man- 
chester al. Braedner, 107 346, 405, 406, Am. 
St. Rep. 829, follows: “It seems the general doctrine that 
the writing, order constitute acknowledgment, must recognize 
existing debt, and that should contain nothing inconsistent with 

intention the part the debtor pay it.” 

This rule reiterated Gilman, Son Co., C., 294, 
and Connecticut Trust Safe Deposit Co. Wead, 172 497, 
261, Am. St. Rep. 756. the latter case the debtor’s 
offer, letter, pay small sum satisfaction was held not con- 
stitute promise pay the note the existing debt. The court said: 
“At most admission that one time there existed liability 
from the defendant the plaintiff. But this liability was then barred 
the lapse time.” 

way compromise for less than the amount claimed was held not 
such unqualified acknowledgment the debt required law. 


449 


THE BANKING LAW JOURNAL 


Shepherd Thompson, 122 231, Ct. 1229, 1231, 
Ed. 1156, held: “The statute limitations upheld and 
enforced, not resting only presumption payment from lapse 
time, but, according its intent and object, statute repose. 
The original debt, indeed, sufficient legal consideration for sub- 
sequent new promise pay it, made either before after the bar 
the statute complete. But order continue revive the cause 
action, there must either express promise the debtor 
pay that debt, else express acknowledgment the debt, from 
which his promise pay may inferred. mere acknowledgment, 
anew promise. there must distinct and unequivocal 
edgment the debt still subsisting personal obligation the 
debtor.” 

the letter question there acknowledgment liability 
any note. does recognize that some claim being made the 
note, and proposes compromise offer. offer was never 
accepted. 

There here promise pay the entire note. Indeed, the letter 
indicates intention not so. Hartley Requa, Misc. 74, 
note settlement the entire note did not have the effect ac- 
knowledgment debt barred the Statute Limitations. was 
there said: old debt revived, consideration for the new 
promise. But the new promise, and not the old debt, the measure 
the creditor’s right.” Bullion Exchange Bank Hegler, C., 
890, was held that acknowledgment condition was insuf- 
ficient. mere acknowledgment indebtedness not enough. 
must recognize existing debt, and must import agreement 
pay the indebtedness acknowledged. Am. Eng. Encyl. Law (2d 
general view that unaccepted offer compromise claim barred 
the Statute Limitations does not constitute sufficient 
edgment remove the bar.” the force acknowledgment de- 
pends most states upon the inference drawn from in- 
tention pay, there anything the surrounding circumstances, 

the indebtedness will not revived.” “If, therefore, any part the 
statement the debtor indicates intention not pay the debt, 
abundantly clear that new liability created.” the general 
view that unaccepted offer compromise claim barred the 
Statute Limitations does not constitute sufficient acknowledgment 
remove the bar.” Sections 169, Williston Contracts. 

the instant case the offer compromise was not accepted, and 
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the status the matter the same though there had been ac- 
knowledgment any liability promise pay any amount. 

The rules with regard the new promise extension the 
period liability are different whether the new promise made 
before after the expiration the limitation period. Brooklyn Bank 
cases there cited. 

one contention the plaintiff that the agreement aforesaid 
agreement under seal and, therefore, the Statute Limitations 
does not expire said note until twenty years from the date said 
agreement. not thought that there anything this contention. 
The note was instrument against which the statute limitations 
ran six years. The action the note and not the agreement. 
Brooklyn Bank Barnaby, supra, suit was brought note. Cer- 
tain collateral was pledged security and agreement made that resort 
might made the security case nonpayment the note. 
was held that the promise pay the deficiency did not revive the lia- 
bility constitute new promise which would extend the period 
limitation. Broward Operating Co. Harding, 167 Misc. 578, 

Hahn’s Estate, 163 Misc. 70, 296 383, the only case 
cited the plaintiff this point, involved only written agreement 
under seal, and the opinion has relevancy here. 

found that the letter December 1938, does not take the 
note out the operation the six year statute limitations. 

this decision has been unnecessary consider the question 
the right the Receiver recover the agreement hereinbefore 
mentioned separate from the note. 

Summary judgment dismissing the complaint granted. Findings 
may submitted made for and part this decision. 


Amendment Regulation 
INVESTMENT COMMON TRUST FUNDS MORTGAGES 


The Board Governors the Federal Reserve System 
has amended its Regulation relating the administration 
trusts national banks, permit the operation Com- 
mon Trust Funds which are invested principally mort- 
gages. Heretofore, operations the funds were limited 
investments principally securities. 
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The Board’s decision amend the regulation was made 
after had received requests for such action representa- 
tives banking associations. making the request the rep- 
resentatives smaller banks pointed out that many cases 
the smaller trust institutions did not have facilities for oper- 
ating Common Trust Funds composed principally securi- 
ties, but would have facilities for operating Common Trust 
Funds composed principally mortgages. 

Under the amendment Regulation Common Trust 
Funds composed principally mortgages may operated 
member banks only states which permit the operation 
such funds. The amendment will permit Funds obtain cer- 
tain tax exemptions which are granted the Federal revenue 
laws Common Trust Funds operated accordance with the 
Board’s regulations. 

The amendment became effective June 1940, the form 
set forth below. 


COMMON TRUST FUNDS 


SECTION 17. 


Amend the first paragraph subsection (a) section Regula- 
tion changing the period the end thereof colon and adding 
the following: 


Provided, however, That funds shall not invested Common 
Trust Fund the type provided for subsection (d) this section 
unless such investments are specifically authorized the State statutes. 
the end section add new subsection (d) reading follows: 


(d) Common Trust Funds composed principally mortgages (Mort- 
gage Investment Funds).—Subject all other provisions this regulation 
except subsections (b) and (c) this funds received held 
bank its capacity trustee, executor, administrator, guardian may 
invested participations Common Trust Fund administered pur- 
suant the provisions this subsection (hereinafter referred 
“Mortgage Investment Fund”). All admissions and withdrawals partici- 
pations Mortgage Investment Fund shall made the basis the 
actual amount invested each participant, and, except final liquidation 
Mortgage Investment Fund, participants therein shall not have 
interest reserves accumulated enhancement the value assets, 
except such may distributable income. 

(1) Mortgage Investment Fund operated under written 


Each Mortgage Investment Fund shall subject the provisions sub- 
division (1) subsection (c) this section. 


however, that certain provisions subsection (c) are incorporated 
this subsection reference. 
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Trust investment committee approve participation—No funds 
Fund without the approval the trust investment committee. Before per- 
mitting any funds any trust invested participation 
Mortgage Investment Fund, the trust investment committee shall review the 
assets comprising the Mortgage Investment Fund; and, finds that the 
condition the Mortgage Investment Fund such that the funds such 
trust might not lawfully invested participation therein that time, 
that such investment would contrary the provisions this sub- 
section, funds such trust shall not invested. 

the time making the first investment funds trust any 
Mortgage Investment Fund, the bank shall send notice such investment 
each person whom regular periodic accounting ordinarily would 
rendered, except that such notices need not sent court unless required 
the court, and except that such notices need not sent where the 
trust instrument specifically authorizes investments Mortgage Invest- 
ment Funds. 


Mortgage Investment Fund audited Mort- 
gage Investment Fund shall subject the provisions subdivision (8) 
subsection (c) this section. 

(4) Value assets determined periodically.—Not less frequently 
than once during each period three months, the trust investment com- 
mittee bank administering Mortgage Investment Fund shall deter- 
mine the value the assets the Mortgage Investment Fund. partici- 
pation shall admitted withdrawn from the Mortgage Investment 
Fund except the date determination such valuation or, permitted 
the Plan, within two business days subsequent the date such deter- 
mination; and participation shall admitted withdrawn from the 
Mortgage Investment Fund unless, the basis such valuation, the value 
the assets the Mortgage Investment Fund, exclusive accrued income, 
least equal the amount the outstanding participations. partici- 
pation shall admitted withdrawn unless, accordance with the pro- 
visions the Plan, prior the date the determination such valuation, 
notice intention participate make such withdrawal shall have 
been given writing the bank administering the Mortgage Investment 
Fund, written notation the contemplated participation withdrawal 
have been made the records the bank. 

The real estate securing each obligation contained Mortgage Invest- 
ment Fund and any real estate contained the Mortgage Investment Fund 
shall appraised least once three years two persons, one 
whom shall not have participated the last preceding appraisal the 
particular property for the purposes the Mortgage Investment Fund. 
Such persons shall appointed the bank’s board directors and shall, 
the opinion the board, familiar with real estate values the vicinity 
which such real estate situated and qualified make such apprais- 
als. The persons appointed shall actually inspect such real estate and shall 
certify written certificate appraisal, which shall filed and 
preserved the bank’s records. 

The trust investment committee shall require more frequent appraisals 
all properties any particular property such action deemed 
the committee necessary enable properly discharge the duties 
imposed upon this subsection. 
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(5) Miscellaneous funds any trust shall invested 
participation Mortgage Investment Fund such investment would 
result such trust’s having interest the Mortgage Investment Fund 
excess the sum $1,200 per cent the amount the outstand- 
ing participations the Mortgage Investment Fund, whichever greater 
the time investment, any event excess the sum $10,000. 
the bank administers more than one Mortgage Investment Fund, 
investment shall made which would cause any one trust have 
interest all such Mortgage Investment Funds excess the sum 
$10,000; and, the bank administers Funds under both subsections (c) 
and (d) this section, investment shall made which would cause 
any one trust have interest all such Funds excess the sum 
$25,000. applying the limitations contained this paragraph, two 
more trusts are created the same settlor settlors and much 
one-half the income principal both each trust payable appli- 
cable the use the same person persons, such trusts shall consid- 
ered 

investment for Mortgage Investment Fund shall made obli- 
gations any one person, firm, corporation which would cause the total 
amount investment obligations issued guaranteed such person, 
firm, corporation exceed per cent the amount the outstanding 
participations the Mortgage Investment Fund, provided that this limi- 
tation shall not apply investments obligations the United States 
for the payment the principal and interest which the faith and credit 
the United States shall pledged. 

The unpaid balance any obligation secured real estate which 
the funds Mortgage Investment Fund are invested shall not exceed 
$10,000 the date the investment therein unless the aggregate amount 
all outstanding participations the Mortgage Investment Fund exceeds 
$200,000, which event the unpaid balance such obligation shall not 
exceed per cent the amount such outstanding participations 
$50,000, whichever amount less. 

Any bank administering Mortgage Investment Fund shall have the 
responsibility maintaining cash such part the assets the Mort- 
gage Investment Fund shall deemed the bank necessary 
provide adequately for the needs participating trusts and prevent 
inequities between such trusts. investment the moneys Mortgage 
Investment Fund shall made following such investment the cash bal- 
ance, exclusive collected income hand, the Mortgage Investment 
Fund would less than amount equal per cent the total amount 
all outstanding participations the Mortgage Investment Fund. Unless, 
upon computing the amount the admissions and withdrawals which are 
made any valuation date pursuant notice given required 
subdivision (4) this subsection, the trust investment committee deter- 
mines that there will sufficient cash the Mortgage Investment Fund 
permit all such withdrawals, admissions withdrawals from the 
Mortgage Investment Fund shall permitted such valuation data. 

Unless the trust investment committee determines that, after effecting 
the admissions and withdrawals which are made any valuation 
date pursuant notice given required subdivision (4) this sub- 
section, the amount investments Mortgage Investment Fund repre- 
sented assets which moneys the Mortgage Investment Fund could 
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not then invested under the provisions subdivision (8) this sub- 
section will not exceed per cent the amount the outstanding 
participations the Mortgage Investment Fund, admissions with- 
drawals from the Mortgage Investment Fund shall permitted such 
valuation date. 


(6) Reserve account and distribution income.—In each Mortgage 
Investment Fund the bank shall establish and maintain reserve account 
part the principal thereof, which, the extent available, all realized 
losses shall charged. Any realized gain the value assets 
Mortgage Investment Fund, other than income, shall credited such 
reserve account. 

least semiannually bank administering Mortgage Investment 
Fund shall determine the net income the Mortgage Investment Fund 
during the period since the last determination thereof. the close 
each earning period, the total amount contained such reserve account 
less than per cent the total amount all outstanding participations 
the Mortgage Investment Fund, the bank shall transfer the reserve 
account, out the net income the Mortgage Investment Fund, such 
amount the bank shall determine proper under the circumstances, 
The total amount transferred the reserve account during any 
year shall not less than per cent the amount the gross income 
the Mortgage Investment Fund for such year more than one per 
cent the average the total amounts all outstanding participations 
the Mortgage Investment Fund the close each earning period. 
such transfers the reserve account shall made which will cause the 
amount contained therein exceed per cent the amount all out- 
standing participations. 

The balance the net income remaining after transferring the appro- 
priate part thereof, any, the reserve account, shall thereupon dis- 
tributed the owners the outstanding participations the Mortgage 
Investment Fund proportion the amounts their participations and 
the period time owned since the previous determination net income. 


(7) Withdrawal participation Mortgage Investment Fund.— 
Upon the withdrawal participation any trust prior termination 
and final liquidation Mortgage Investment Fund, such trust shall 
entitled paid cash the total amount the funds such trust 
invested the participation, with net income thereon the date such 
payment, but such income shall not paid until the amount thereof shall 
have been determined the close the current earning period. 

Upon the termination and final liquidation Mortgage Investment 
Fund, all assets the Mortgage Investment Fund shall distributed 
among the owners the participations that time proportion the 
amounts thereof. 


Investment moneys Mortgage Investment Funds. The 
moneys Mortgage Investment Fund shall invested 

Obligations secured real estate which, the date the 
investment, are legal for investment trust funds under the laws 
the State which the bank located and are insured the Federal 

Housing Administrator, having been insured prior the first day 
July 1939, pursuant the provisions Title the National Hous- 
ing Act, approved the 27th day June 1934, amended, having 
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been insured thereafter, with like force and effect, pursuant any 
revision extension the provisions the said Act; 

Obligations secured real estate which, date the 
investment, are legal for investment trust funds under the laws 
the State which the bank located and are the kind which might 
acquired national bank under the provisions for making amor- 
tized loans contained the third sentence section the Federal 
Reserve Act; 

Obligations secured real estate which, the date the 
investment, are legal for investment trust funds under the laws 
the State which the bank located, which are payable within 
years, and which either provide for semiannual payments reducing the 
principal thereof annually amount equal least per cent 
the amount the principal the date investment, provide for 
the amortization the total unpaid principal amount such mortgage 
the date investment equal monthly payments during the term 
such mortgage, such monthly payments being fixed amount 
which will include the interest due such mortgage the date 
such payments and additional amount applied the reduction 
the unpaid principal amount such mortgage. the case 
renewal extension any such obligation held Mortgage Invest- 
ment Fund, the date upon which the Mortgage Investment Fund origi- 
nally acquired the obligation shall considered the date investment. 


the judgment the trust investment committee such obligations 
are not available for investment moneys Mortgage Investment Fund, 
such moneys may invested temporarily obligations the United States 
the State which the bank located for the payment the prin- 
cipal and interest which the faith and credit the United States 
such State shall pledged, and which are legal for investment trust 
funds under the laws the State which the bank located. soon 
obligations secured real estate which the moneys the Mortgage 
Investment Fund may invested are available, such securities shall 
disposed and the proceeds invested such obligations this can 
accomplished without disadvantage the Mortgage Investment Fund. 

(9) Management Mortgage Investment Fund and Mort- 
gage Investment Fund shall subject the provisions subdivision (8) 
subsection (c) this section. 

(10) Effect mistakes—Each Mortgage Investment Fund shall 
subject the provisions subdivision (9) subsection (c) this section. 

Make the Following Additional Amendments Section Correlate 
the Existing Provisions That Section with the Provisions the New 
Subsection (d). 

Amend subsection (b) section Regulation deleting “sub- 
section (c)” and inserting lieu thereof “subsections (c) and (d)”. 

Amend the first sentence subsection (c) section Regulation 
read follows: 

Subject all other provisions this regulation except subsections 

(b) and (d) this section, funds received held bank its 

capacity trustee, executor, administrator, guardian may invested 

participations Common Trust Fund administered pursuant 
the provisions this subsection. 
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Amend second paragraph subdivision (2) subsection (c) section 


sub 


the time making the first investment funds trust any 
Common Trust Fund, the bank shall send notice such investment 
each person whom regular periodic accounting ordinarily would 
rendered, except that such notices need not sent court unless 
required the court, and except that such notices need not sent 
where the trust instrument specifically authorizes investments Com- 
mon Trust Funds. 

Amend second paragraph subdivision (3) subsection (c) section 

The bank shall, without charge, send copy the latest report 
such audit annually each person whom regular periodic account- 
ing the trusts participating the Common Trust Fund ordinarily 
would rendered shall send advice each such person annually 
that the report available and that copy will furnished without 
charge upon request. 

Amend the second sentence the first paragraph subdivision (5) 
section (c) section Regulation read follows: 

the bank administers more than one Common Trust Fund under 
this subsection, investment shall made which would cause any one 
trust have interest all such Common Trust Funds excess 
the sum $25,000; and, the bank administers Funds under both 
subsections (c) and (d) this section, investment shall made 


which would cause any one trust have interest all such Funds 
excess the sum $25,000. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


TREASURER’S CHECK NOT ENTITLED 
PRIORITY CLAIM 


Wellston Trust Company, St. Louis Court Appeals, Missouri, 
137 Rep. (2d) 631 


Where bank issues treasurer’s check and fails before the 
check presented for payment, the holder the check not en- 
titled preference payment over other creditors the bank, 
notwithstanding the fact that the record the issuance the check 
had been kept the bank ledger devoted exclusively that 
particular character transactions. 

this case one Dischinger purchased from the Wellston Trust 
Company treasurer’s check made payable the Phillips Petro- 
leum Company and then delivered the latter. Before the check 
was presented for payment the Trust Company closed its doors. 
Thereafter, Dischinger personally paid the Petroleum Company the 
amount the check and return received assignment the 
then filed claim for preference for the amount the 
check. 

was held that the bank merely sold its credit Dischinger, 
who purchased from evidence indebtedness which the 
bank assumed greater obligation for payment than the case 
any other indebtedness might incur. Hence, the check did not 
become preferred claim against the assets the bank which became 
insolvent prior payment. Although the bank the record 
treasurer’s checking account, this was simply manner book- 
keeping and did not alter the debtor-creditor relationship. 


Proceeding the matter the Wellston Trust Company, liquida- 
tion, establish priority claim against the trust company Carl 
Dischinger, Jr., against Holt, Commissioner Finance the 
state Missouri, charge the liquidation the Wellston Trust 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §159. 
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Company. From judgment sustaining plaintiff’s claim preference, 
the defendant appeals. Transferred from the Supreme Court, 131 
720. 

Reversed. 

Marvin Krause and William Biggs, both St. Louis, for 
appellant. 

Alvin Wolff and Marcus Brown, both St. Louis, for 
respondent. 

HUGHES, J.—This appeal the Commissioner Finance 
charge the liquidation Wellston Trust Company, from judg- 
ment the Circuit Court sustaining claim preference Carl 
Dischinger the sum $1,000, less dividends that has received. 

The facts are substantially follows: Carl Dischinger was the 
president and secretary the Circle Service Company, which 
had regular account the Wellston Trust Company upon which 
checks were drawn the signature Dischinger. March 
Dischinger purchased treasurer’s check from Wellston Trust Company 
made payable Phillips Petroleum Company, and paid for the same 
with check drawn the Cirele Service Company account the 
sum $1,000. The Trust Conipany closed its doors the evening the 
same day. The treasurer’s check, having been delivered Dischinger 
the Phillips Petroleum Company, was not paid and was returned 
Dischinger with endorsement assignment the back thereof 
Dischinger, having personally paid the Phillips Company 
the amount thereof. 

The Trust Company carried its books treasurer’s checking 
account, which was simply manner bookkeeping, and was made 
amounts paid for treasurer’s checks, and was debited 
with the treasurer’s checks when they were presented for payment, 
but the moneys received from the issuance treasurer’s checks 
went into and became part the general funds the Trust 
Company. The officer trust company corresponding the cashier 
bank designated treasurer, and treasurer’s check corresponds 

That the purchaser draft, cashier’s check, treaurer’s 
check, whether stranger the bank trust company 
regular customer, occupies the relationship creditor, and the bank 
trust company that debtor, has been definitely settled our courts, 
and the reason therefor was aptly paraphrased Judge Ellison 
the case Bank Republic Republic State Bank, 328 Mo. 848, 

The claimant here contends that although the treasurer’s check was 
purchased Dischinger, whose relationship with the Trust Company 

was that debtor and creditor, the fact that was made payable 
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Phillips Petroleum Company changed the relationship and thereby 
stituted the Trust Company agent deliver the money Phillips 
Petroleum Company, and that the money was set apart treasurer’s 
check account for that purpose. taking this position claimant relies 
the cases Fletcher Cantley, 226 Mo. App. 1060, 217 
(Springfield Court Appeals), and Church Cantley, 226 Mo. App. 
670, 117 (Kansas City Court Appeals). 

The facts the Fletcher case are entirely different from the facts 
this Without lengthening this opinion reciting the facts 
that case, sufficient say they show, the court held [226 Mo. App. 
1060, 220], ‘‘The plaintiff went the bank and agreed 
with the bank leave with $256.06 sent the bank the 
Home Insurance Company New York, and the bank agreed accept 
trust for the insurance company, and the agent the 
That was entirely different situation than that presented 
here, where there evidence any agreement the part the 
Trust Company, except the issuance the treasurer’s check which 
would constitute agreement pay when presented. And 
much later case wherein the facts are practically the same this 
case the same court distinguished the facts from those the Fletcher 
ease and held that the claim was not entitled preference. Smalley 
Queen City Bank, Mo. App., 954. 

There was also entirely different situation the case Church 
Cantley, 226 Mo. App. 670, 117. Regardless whether 
the statements law the opinion are accord with later decisions 
the appellate courts the opinion cannot treated authority 
because all that pertains the question here involved was outside 
the issue decided. that case the court was considered demurrer 
the claim presented and was held that the demurrer was properly 
sustained because there was allegation the date when the time for 
filing claims expired, nor that sixty days had elapsed since the expira- 
tion that time. Hence anything said the merits the claim was 
obiter dictum. 

This court has recently passed the identical point contended for 
claimant the case Wellston Trust Co., Mo. App., 130 
229. that case one Painter purchased from the Wellston 
Trust Company treasurer’s check made payable Edmond Koeln, 
Collector Revenue, and delivered the collector’s office pay- 
ment his taxes. Before the check was presented for payment the 
Trust Company closed its doors and thereafter Painter was compelled 
reimburse the collector’s office therefor and then filed claim for 
preference for the amount the check. held this situation that 
the bank merely sold its credit Pointer, who purchased from 
evidence indebtedness which the bank assumed greater 
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obligation for payment than the case any other 
might incur; the money paid for the check passed immediately into 
the general assets the bank; and had fortunately happened that 
the check had been paid when presented, payment would have 
been effected out the general assets the bank, and this notwith- 
standing the fact that, purely bookkeeping convenience, the record 
the issuance the check had been kept the bank ledger 
devoted exclusively that particular character 

follows that the judgment the Circuit Court sustaining pref- 
erence should reversed, and the claim remain general one. 
ordered. 


REDUCTION CAPITAL STOCK BANK 
DOES NOT ABOLISH DOUBLE LIABILITY 
STOCKHOLDERS 


Dobbs Federal Deposit Insurance Corporation, Court Appeals 
Georgia, Rep. (2d) 375 


bank abolish the double liability its stockholders 
reducing the amount its stock through amendment 
its charter. 

bank chartered under general banking act which creates 
liability upon the stockholders the bank favor the deposi- 
tors amount equal the par value the stock held each 
stockholder, the stockholders cannot receive the amount their 
deposits upon failure the bank unless they pay amount equal 
the stock owned them. The Federal Deposit Insurance Cor- 
poration insurer the deposits legally withhold against such 
claims depositors have the amount owing them stockholders. 


against the Federal Deposit Insurance Corporation and others, for 
amount deposits. review judgment sustaining demurrers the 
petition amended and dismissing the action, plaintiffs bring error. 
Transferred from the Supreme Court, 187 Ga. 569, 672. 

Affirmed. 

Dobbs, Marietta, and McElreath, Duckworth Du- 
Vall, Atlanta, for plaintiffs error. 

Hooper Hooper, Atlanta, and Ellis Arnall, Atty. Gen., for 
defendants error. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1412, 1440. 
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and Irwin filed suit against the Merchants Farmers Bank, 
Gormley, superintendent banks, and Federal Deposit Insurance Cor- 
poration, alleging that July 22, 1935, Gormley superintendent 
banks took charge Merchants Farmers Bank, and since then has 
been custody and control its assets, that the plaintiffs are each 
creditors Merchants Farmers Bank, having certain deposits therein 
when was closed, and having prior lien the assets the bank, 
that the defendants have paid all depositors except themselves and five 
others, that the plaintiffs have filed particulars their claims with the 
defendants, which copy attached the petition. amendment 
the plaintiffs alleged that Merchants Farmers Bank was chartered 
the Secretary State the year 1911, that January 1934, Fed- 
eral Deposit Insurance Corporation insured the deposits the bank, 
which insurance continued the day the bank was closed and taken 
over the superintendent banks July 22, 1935, that the time 
the bank was closed and taken over the superintendent banks each 
the plaintiffs was stockholder the bank, the par value their 
stock being more than the amount their respective deposits, that the 
deposits were assigned Federal Deposit Insurance Corporation which 
holds these assignments and has never paid them. They prayed for 
judgment against Federal Deposit Insurance Corporation for the 
amount the deposits with interest, and for judgment against the 
superintendent banks for the amounts due far the same can 
collected out the assets his possession. But further amendment 
the plaintiffs alleged that ‘‘the charter the defendant, the Merchants 
Farmers Bank, was amended June 1934, and said amendment 
said charter the capital stock said bank was reduced from $50,000 

Federal Deposit Insurance Corporation demurred the petition 
the ground that set forth cause action against it, and the 
ground that the petition alleges that the bank was chartered 1911 
under the general banking act 1893 which created liability upon 
the stockholders the bank favor the depositors amount 
equal the par value the stock held each stockholder, that the 
par value the stock owned each the plaintiffs greater 
amount than the amount their deposits the bank, and therefore 
the plaintiffs can not recover the amounts their deposits unless they 
pay amount equal the stock owned them, and that this 
defendant insurer the deposits can legally withhold against such 
claims depositors have the amount owing them stockholders; 
and also the ground that was not alleged that this defendant had 
received way dividends from the assets the bank sum excess 
the liability the bank this defendant for the amounts paid out 
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insurer the depositors, and that was not alleged that the 
assets will sufficient pay this defendant any sum excess the 
amount may receive from the superintendent banks dividends 
and for which could held accountable the plaintiffs. The same 
defendant demurred ‘‘to the amendment filed the plaintiffs touching 
the amendment the charter the Merchants Farmers Bank the 
ground that such amendment immaterial and legal effect this 
The court passed order sustaining the demurrers the 
petition amended and dismissing the action. The plaintiffs excepted. 

This case was made returnable the Supreme Court the ground 
that the petition was brought equity. The Supreme Court decided 
that was not case equity and transferred this court. Dobbs 
Federal Deposit Ins. Corp., 187 Ga. 569, 672. 

The plaintiffs contend that the court erred sustaining the de- 
murrers the Federal Deposit Insurance Corporation for two reasons: 
First, that the banking act 1919 superseded the act 1893, supra, 
with the result relieving them the double liability imposed 
stockholders the dct 1893. This contention not sustainable 
because the Supreme Court has decided that the double liability 
stockholders banks chartered under the act 1893 was not affected 
the provisions the act 1919. Toombs Citizens’ Bank, 169 Ga. 
115 (2), 149 645; Butler Mobley, 170 265 (6), 152 229. 
See also Bank Norman Park Colquitt County, 169 Ga. 534 (5), 150 
841. Counsel for the plaintiffs refer the act 1935 (Ga. 
1935, 103), which undertakes abolish the statutory double liability 
stockholders banks. But will noted that the Code, 13-1901, 
amended the act 1935, supra, defining stockholders’ liability be- 
gins with the words ‘‘a bank incorporated under this title shall re- 
sponsible its Under the act 1935 stockholders banks 
incorporated under the act 1919 were relieved the double liability 
their stock but stockholders banks created under the general bank- 
ing law 1891 and 1893 were not relieved. Ga. 1890-1891, 172, 
Ga. 1893, 70, The bank here dealt with was incorporated 
1911 and under the general banking act 1893. The act 1937 (Ga. 
1937, 429), which relieves stockholders banks organized under 
the general law 1891 and 1893 well those banks incorporated 
under the act 1919, does not apply this case because the bank here 
was closed 1935 before the act 1937 was passed. 

The second ground which contended that the demurrers 
should have been overruled based the fact that the charter the 
bank was amended 1934, and thereby implication the charter 
Merchants Farmers Bank was amended away with the 
double liability its stockholders. However, the amendment pleaded 
simply reduced the amount capital stock from $50,000 $25,000. 
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The Code, 13-1001, provided that bank may amend its charter ‘‘so 
change its corporate name, the city, town, village which 
its office located, the amount its capital stock, the number 
shares into which its capital stock divided, change the par 
thereof $100 each,’’ ete. There power the bank 
amend its charter abolish the double liability its stockholders. 
contended that the Code, 2-2503, Const. art. par. touching 
the amendment charters gives the amendment pleaded the effect 
bringing under the terms the general banking law, the statute 
1935 already cited. This contention can not sustained because the 
section the constitution provides that the amendment charter 
operate novation said charter and shall bring the same 
under the provisions this This constitutional provi- 
sion has application this case. The plaintiffs error also refer 
the case Gormley 182 Ga. 675, 186 737, which 
not point for the reason that that case was bank with special. 
legislative charter which was renewed the Secretary State ‘‘for 
the space years, all parts thereof not conflict with the con- 
stitution and laws now hereafter force this State.’’ The 
renewal charter virtually the grant new charter. There was 
error sustaining the demurrers Federal Deposit Insurance Cor- 
poration. 
Judgment affirmed. 

Sutton and Felton, JJ., 


SUIT RECOVER DEPOSIT MUST 
PRECEDED DEMAND BANK 


Stevens First National Bank Painted Post, Supreme Court, Ap- 
pellate Division, Fourth Department, Supp. (2d) 451 


bank charged the account depositor with the amount 
draft which was not drawn authorized the depositor. With- 
out making demand upon the bank for the repayment the amount 
charged against his account, the depositor brought suit against the 
bank recover damages. 

was held that the depositor could not maintain action 
against the bank for the amount his deposit until had made 
demand upon the bank for repayment. The error made the 
bank one which corrected its books upon discovery, and 
the unauthorized charge cancelled before any the depositor’s 
checks orders have been dishonored then the depositor has not 
been harmed. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §399. 
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Appeal from Supreme Court, Steuben County; John Wheeler, 
Justice. 

Action Charles Stevens, doing business under the firm name 
and style Crystal City Motors, against the First National Bank 
Painted Post recover damages for the alleged fraudulent honoring 
draft. From order the Supreme Court entered the office 
the Clerk the County Steuben, the 16th day November, 
1939, denying motion dismiss the complaint ground that com- 
plaint did not allege facts sufficient constitute cause action, de- 
fendant appeals. 

Reversed and motion granted. 

Argued before Crosby, J., and Cunningham, Dowling, Harris, 
and JJ. 

Vincent Welch, Corning, for defendant-appellant. 

Earle Costello, Corning, for plaintiff-respondent. 


PER CURIAM.—The complaint alleges that plaintiff deposited 
moneys defendant’s bank; that the defendant charged plaintiff’s ac- 
count with the amount draft which was not drawn authorized 
the plaintiff. also alleged that this payment the defendant 
constituted fraud and that plaintiff has been damaged the amount 
such draft. 

There are not any facts alleged which constitute fraud. 

The plaintiff now claims that this action for breach con- 
tract. 

bank has charged depositor’s account amount not 
authorized charge, undoubtedly, upon the discovery such error 
the books the bank will corrected. such charge cancelled 
before any the depositor’s checks orders have been dishonored 
then the depositor has not been harmed thereby. Therefore, when such 
error has been made depositor may not sue bank for the amount 
his deposit until has made demand upon the bank for the repay- 
ment thereof. Crawford West Side Bank, 100 50, 881, 
Am. St. Rep. 152; Gibraltar Realty Corp. Mount Vernon Co., 
tion Co. Liberty Bank Buffalo, 277 137, 745. 

Crawford West Side Bank, 100 50, 881, Am. 
St. Rep. 152, was said that bank receives depositor’s moneys upon 
the implied condition paying them out according his order. 

Gibraltar Realty Corp. Mount Vernon Co., 276 353, 
356, 438, 115 322, was said that the relation be- 
tween bank and depositor that debtor and that the 
bank bound implied contract repay the deposit the de- 
positor’s demand order. 
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Sundial Construction Co. Liberty Bank Buffalo, 277 
137, 745, was held that bank holds the depositor’s 
moneys subject paid out upon his order accordance with the 
terms and conditions imposed him. 

The complaint herein does not contain any allegation demand. 

Each the complaints the Crawford case, supra, the Gibraltar 
case, Supra, and the Sundial Construction Co. case, supra, well the 
cited plaintiff (Shipman Bank State New York, 126 
allegation that demand for repayment the moneys deposited 
plaintiff had been made prior the commencement the action. 

The order should reversed upon the law, with $10 costs and dis- 
bursements, and the motion the defendant dismiss the complaint 
should granted, with leave the plaintiff serve amended com- 
plaint within ten days after the service copy this order upon 
payment the costs this appeal. 

Order reversed the law with ten dollar costs and disbursements 
and motion granted without costs, with leave the plaintiff serve 
amended complaint within ten days after service copy the order 
entered herein and upon payment the costs the appeal. All coneur. 


NEGOTIABILITY CHECK 


Venable American Express Company, Supreme Court North Caro- 
lina, Rep. (2d) 804 


traveler’s check negotiable instrument upon which the 
holder’s signature must appear twice order complete in- 
strument. 


Certain travelers’ checks issued the American Express were 
given plaintiff one Waldruff payment for personal services 
rendered him. The checks were delivered plaintiff 
shortly before died and were their original form, undated, 
unsigned, uncountersigned and still covered enclosures showing 
the printed instructions the Express Company. The numbers 
the checks corresponded with those which had been originally sent 
the Charlotte Bank the Express Company. The bank, how- 
ever, had closed because insolvency without ever returning the 
checks the Express Company any way accounting for them. 
The Express Company refused honor the checks presented for 
payment the plaintiff. 

was held that the plaintiff not recover the checks from 
the Express Company. The company issuing the travelers’ checks 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1559. 
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had the right refuse payment when the checks did not bear the 
signature and countersignature the purchaser. Without these sig- 
natures, the travelers’ checks were incomplete instruments and they 
could not enforced against the company which issued them even 
bona fide holder. 


Appeal from Superior Court, Mecklenburg Hall Johnston, 
Special Judge. 

Action Harry Venable against the American Express Company 
and another recover certain travelers’ checks. From judgment 
nonsuit, plaintiff appeals. 

Affirmed. 

From judgment nonsuit rendered the close the evidence, the 
plaintiff appealed. 

Hiram Whitacre and Irvin Boyle, both Charlotte, for plain- 
tiff, appellant. 

Cansler Cansler, Charlotte, for defendant, appellee. 


DEVIN, J.—This appeal presents the question the liability 
the defendant American Express Company upon travelers’ 
cheques issued it, which came into the possession the plaintiff 
and were presented for payment without signature countersignature 
the purchaser. 

The pertinent facts, shown the evidence adduced the trial 
below, may stated follows: The defendant American Express Com- 
pany prior December, 1926, sent the Charlotte Bank Trust Com- 
pany for sale its customers numbers printed travelers’ cheques 
bearing only the signature defendant’s treasurer. These cheques, all 
like tenor, conformed the following exhibit: 


When Countersigned below with Before Cashing write 
this signature here City and Date. 

American Express Company 
Its Paying Agencies 
Pay this cheque from our 
Balance the Order $100.00 
United States —At Current Buying Rate— 
One Hundred Dollars All Other Countries 
For Bankers’ Cheque 


New York. 
Countersign Here 
Presence Person 
Cashing. 
Jas. Fargo, Treasurer. 


cheque redeemable only the company’s offices and bank- 
ers the United States.’’ 
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These cheques when sent the Charlotte Bank were enclosed 
which were printed instructions for the seller, requiring, 
among other things, that the purchaser’s application filled out for 
every sale travelers’ cheques and signed showing the address the 
purchaser, also that must immediately sign their names 
the space provided the upper portion the cheques only, leaving 
blank all other spaces, including that for provided 
the lower part, until cheques are presented for 

December, 1926, the Charlotte Bank Trust Company closed its 
doors account insolvency and receiver was appointed. Travel- 
ers’ cheques, indicated amounts more than four thousand dollars, 
which had been sent the Charlotte Bank, were never returned the 
Express Company anyway accounted for. 

June 25, 1938, the plaintiff Venable presented the defendant cer- 
tain these travelers’ cheques, the numbers thereon corresponding with 
those which had been originally sent the Charlotte Bank, and demanded 
payment. These aggregated $1,800 indicated value, and were con- 
tained four books ten cheques each enclosed covers with the 
above quoted printed instructions thereon. All these cheques were 
undated, and were without signature countersignature purchaser 
holder. Payment was refused. 

The plaintiff testified that these cheques were given him one John 
Waldruff payment for personal services rendered Waldruff extend- 
ing over period several years. appeared that Waldruff, painter 
and paper hanger, had suffered stroke paralysis, and finally died 
the County Home June 22, 1938. The cheques were delivered 
plaintiff Waldruff shortly before died. Plaintiff was shown 
man good character. 

The plaintiff sought recovery these cheques the ground that 
the cheques were intended the defendant take the place cur- 
rency, pass money, and provide international exchange; that 
these printed instruments, while sui generis, possessed certain character- 
isties bills exchange, and that according the negotiable instru- 
ments statutes the plaintiff was holder for value, that took the 
cheques good faith and for value, without notice any infirmity, 
and was therefore prima facie holder due course, unaffected the 
failure the Bank account the Express Company. Plaintiff 
tended that was not essential the negotiability the instruments 
that they signed countersigned the purchaser. 

support these contentions plaintiff cited the recent case 
American Express Co. Anadarko Bank Trust Co., 179 Okl. 606, 
same form here, were stolen from bank which they had been 
sent for sale the American Express Company. the time the 


= 
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robbery the cheques were unsold and unsigned. When presented for 
payment, subsequently another state, name was signed the upper 
space the cheque and countersigned like signature the lower 
space. was held that the Express Company was liable the bona 
fide purchaser and holder. 
apparent that the facts the instant case differ from those 
upon which the decision the Oklahoma case was based. Here the 
cheques came the plaintiff their original form, undated, unsigned, 
uncountersigned, still covered enclosures showing the 
structions the Express Company. 
The legal effect the possession travelers’ cheques, which did 

not bear the signature countersignature the purchaser, has been 
considered courts Texas, Michigan and New York. City National 
Bank Galveston, Texas, American Express Co., Tex. Com. App., 
278; American Express Co. City Nat. Bank, Tex. 
App., 886; Samberg American Express Co., 136 Mich. 
460, 461, 1917 the last case the cheques, which 


had been sold the plaintiff and which bore his signature the upper 
space, were lost stolen. They were subsequently paid the defend- 
ant other than the purchaser, upon forged countersignature. 
ing the defendant liable the plaintiff, the original the 
court said: the requirement countersignature the check 
was some protection the purchaser the same, was primary 
protection defendants, their promise pay arose when the check 
was countersigned ‘below with the opposite (genuine) signature, which 
must correspond with the above signature’.’’ 


the Texas case blank cheques had been stolen from bank an- 
other state. When cashed the blank spaces had been filled in. The 
Express Company was prevented from showing that the time they 
were stolen from the bank the spaces were unfilled. reversing the 
trial court was held that this testimony, believed, would have es- 
tablished complete defense for the Express Company. 

the Michigan case, considering traveler’s cheque, the court used 
this language [136 Mich. 639, 880]: ‘‘The company has the 
right refuse pay when the check does not bear the countersign 
agreed upon.’’ 

Ogden Negotiable Instruments, 4th Ed., page 480, the author 
states the principle follows: ‘‘A traveler’s check negotiable in- 
strument upon which the holder’s signature must appear twice order 
must place his signature upon the instrument the time issued, 
and the instrument must countersigned the holder before 
paid. Checks this character have come into very general use, 
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pecially They are ingenious, safe and convenient 
method which the traveler may supply himself with funds almost 
all parts the civilized world without the hazard carrying the 
money his person. The bank company issuing the instrument has 
the right refuse pay when does not bear the countersign agreed 

examination the wording the cheques presented the 
plaintiff for payment this case leads the conclusion that these 
instruments, without signature purchaser, name payee, counter- 
signature, not come within the definition negotiable instruments, 
2982, that they are not unconditional promises pay, nor 
are they payable the order specified person bearer, and 
hence are incomplete. Johnson Lassiter, 155 47, 23; 
Hunt Eure, 188 716, 125 484. For the protection the 
purchaser well for the protection the Express Company, 
made appear that ‘‘when countersigned below with this signature,’’ 
that with the same signature that appearing the upper space, 
the cheque will paid. 

conclude that the court below has correctly ruled that the evi- 
dence offered insufficient make out case liability the part 
defendant for the cheques sued on, and that the judgment nonsuit 
must affirmed. 


LIABILITY ENDORSER WAIVING NOTICE 
DISHONOR 


Bratten McKelvey, Court Appeals Ohio, Williams County, 
Rep. (2d) 366 


Notice dishonor endorser note not required hold 
him liable where such note contains its face the following pro- 
vision: ‘‘We hereby waive protest, demand and notice nonpay- 
ment.’’ Section 110 the Uniform Negotiable Instruments Law. 


Action note and foreclose mortgage one Bratten, ad- 
ministrator, against Stephen McKelvey and Robert Hays. From 
judgment favor Robert Hays, the plaintiff 
torial 

Judgment reversed, and cause remanded with directions. 
Newcomer Parker, Bryan, for-appellant. 

Gebhard Maxwell, Bryan, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §682. 
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CARPENTER, J.—This was action promissory note and 
foreclose mortgage securing it. The plaintiff, appellant, here, was 
the administrator the holder the note; the defendant, Stephen 
McKelvey, was the sole maker and the defendant, Robert Hays, 


pellee here, was the payee and endorser blank the note 


tiff’s decedent. Hays demurred the amended petition, the demurrer 
was sustained and final judgment for Hays was entered. From this 
action this appeal questions was taken plaintiff. 

The ground the demurrer was that the amended petition did not 
state cause action. support it, urged that because the 
petition does not allege presentment and notice Hays dishonor, 
was thereby discharged from any liability endorser the note, 

The petition contains copy the note, the material parts which 
are follows: 


years after date, for value received, either us, 
debtors, jointly and severally promise pay Robert 
Hays, 


hereby waive protest, demand and notice nonpayment 


also alleged that ‘‘said note endorsed the back thereof 
Robert Hays.’’ 

The question thus presented is: Does the provision the note, ‘‘and 
hereby waive protest, demand and notice nonpayment,’’ operate 
waiver the endorser notice dishonor? the answer 
the demurrer was properly sustained; ‘‘Yes,’’ the sus- 
taining the demurrer was prejudicial error and requires reversal 
the judgment. reported Ohio decision gives consideration this 
question. 

Section 8215, General Code, which Section 110 the Uniform 
Negotiable Instruments Law (hereinafter referred L.) 
speaking notice dishonor, says: the waiver embodied 
the instrument itself binding upon all parties; but when writ- 
ten above the signature endorser, binds him only.’’ 

Hays that the expression the note ‘‘we hereby 
binds only the maker, McKelvey, and were intended 
apply endorsers, should have expressly said so. conceded 
Hays that the word ‘‘endorsers’’ had been this waiver, 
would have applied him. The cases that hold are legion, and 
none them will cited discussed herein. 

The first part Section 110, L., declaration the 
applied the states before the adoption the L., 
and notice dishonor endorser note containing such waiver 
its face was not required hold him liable the note. The reason 
for holding can better expressed than was done early 


( 
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Indiana leading case, Gordon Montgomery, 1862, Ind. 110, wherein 
the note said: ‘‘I promise pay the order Gordon, Castlen 
Gordon, protest, and notice protest waived The court said 
that ‘‘the waiver protest and notice, expressed the note, included 
waiver demand, and was operative against indorsers. think such 
was its effect. was inserted the note for some purpose. The only 
purpose could waive protest and notice indorsers, for they 
were the only parties whom these acts were required, but for the 
waiver, performed. And, think, the waiver protest included 
the waiver demand. Such, think, must have been the intention 
the 

that state this principle was first recognized Beagles Sef- 
ton, 1856, Ind. 496, and was followed Lowry Steele, 1866, 
Ind. 168. 

These Indiana cases were cited and followed Bryant Lord, 
Minn. 396, 406, Gil. 342. 

Woodward Lowry, 1884, Ga. 148, the note started with 
waives demand, protest notice demand, protest and 
this, the court said: are the opinion that the endorser, who 
the payee, and whose endorsement essential give negotiability 
the paper, virtue such endorsement, become bound all the 
terms and stipulations mentioned and set forth the contract endorsed 
him; that waiver demand and protest, the terms this note, 
waiver demand and protest such endorser; that makes this 
waiver the maker drawer this note his own waiver his act 
endorsement; his contract with the 

Likewise, the Kentucky court followed Lowry Steele, supra, 
Bryant Merchants’ Bank Ky., Bush., 43, where 
the bill contained the words ‘‘presentation and protest 

Smith Pickham, Tex. Civ. App. 326, 565, the note 
said years after date, waiving grace and protest, we, either 
this the court said: 


waiver protest embodied the note must held 
waiver, not only the signers the note, but the indorser thereof, 


this, therefore, the indorser waived the taking any and all 
steps which might have been otherwise necessary fix his liability.’’ 


Another early, oft-cited case Shaw Bros. MeNeill, 1886, 
535, which across the end the face sight draft was printed 
the words ‘‘no The drawee endorsed plaintiff. Notice 
dishonor was not given the endorser. What the court said about these 
words has equal point words waiver the note bar: ‘‘The 
words ‘no protest’ written the margin this draft, must have been 
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put there with object, and can conceive none other than 
dispense with the notice presentment and refusal pay, otherwise 
unmeaning.”’ 

The drawee-endorser was held liable. 

This case was followed Rasberry West, 205 406, 
350, where the note was similar form, and both cases were followed 
was not effect North Carolina when Shaw MeNeill, supra, was 
decided, but was when the latter two opinions were written, although 
not cited either them. 

Then came the later cases, applying Section 110, L., follows: 

682, the Supreme Court had before note with this the body 
it: ‘‘The undersigned hereby waives presentment, protest, notice pro- 
endorser was held without notice dishonor. This was affirmed with- 
out opinion the Court Errors and Appeals, 104 431, 140 
918. 

Frank-Taylor-Kendrick Co. Voissement, 142 La. 973, So. 
895, the face the note bore the expression ‘‘protest and 
was held that under Section 111, L., such waiver included waiver 


‘‘presentment and notice and under Section 110 
bound the endorser. 


Mallory Dairy Products Co., Ala. App. 442, 148 So. 864, the 
form started with ‘‘we’’ which was carried through the whole note and 
the last clause was ‘‘and each further waives demand, protest and no- 
tice demand, protest and nonpayment.’’ The uniform act was 
effect Alabama and Section 110 was quoted authority for not re- 
quiring notice dishonor hold the endorser. 

Seott Smith, Idaho 388, 206 812, 813, the form the 
body the note was ‘‘presentment for payment and notice dishonor 
for nonpayment, also protest and notice protest, are hereby expressly 
waived all parties this note.’’ Notice dishonor the endorser 
was not required, and was held. 

Aetna Inv. Co. Chandler Landscape Floral Co., 227 Mo. App. 
17, 195, 197, the draft contained this language: with 
waiver payment, protest, notice protest and nonpayment.’’ 
tion 110, Mo. St. Ann. 2738, 699, was quoted and applied hold 
endorser without notice. 

Furth Baxter, Wash. 608, 798, the court said: 
note contained waiver presentment for payment, protest, and no- 
nonpayment, presentment for payment was 

But one case was found which seems variance with this al- 


( 
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most unanimous line authorities. Farmers’ Merchants’ State 
Bank Behrens, 850, 198 467, which the note its 
face said: ‘‘The drawer waives presentment for payment, protest, notice 
protest, and nonpayment this was said that this only 
applied the maker and the payee-endorser, not having had notice 
dishonor, was discharged. 

also mildly urged that because the petition does not state, 
express allegation the pleader, that the defendant Hays waived 
notice dishonor, defective. This based upon the last sentence 
Section 11334, General Code, which section provides for the short 
form pleading setting forth copy the instrument sued 
when the cause action founded upon ‘‘an instrument for the un- 
conditional payment money That sentence is: ‘‘When others 
than the makers promissory note are parties, the facts which 
fix their liability also must When the copy the instru- 
ment incorporated the petition its terms shows the waiver the 
endorser, this note does, and expressly alleged that Hays en- 
dorsed blank, ‘‘the facts which fix their [his] liability’’ are stated. 
Preece Burns’ Adm’r, 258 Ky. 839, 881. 

Reason and authority requiring it, the judgment reversed and the 
cause remanded the lower court with directions overrule the 
demurrer the petition. 
Judgment reversed and cause remanded. 


GIFT BANK DEPOSIT 


Lewis’ Estate, Superior Court Pennsylvania, Atl. Rep. 
(2d) 667 


depositor signed letter which was dictated and witnessed 
the cashier bank and which directed the bank make her sav- 
ings account joint one with her son. The letter also provided that 
the money should drawn only case her death. The bank 
attached the letter its ledger sheet and thereafter carried the 
account the name mother and son. After the death the 
the question arose whether the letter constituted 
will. 

was held that the letter contained instructions the bank, 
drawn for its protection and that operated immediately and was 
not revocable. The mere deferring payment until after the death 
the mother was not itself sufficient make the writing testa- 
mentary. The interest acquired the son took effect the time 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§606-607. 
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the letter was delivered and decedent’s instructions were carried out 
the bank. The decedent had power, after the account was 
transferred the bank and placed the name the decedent and 
her son, jointly, revoke the act and have the account placed back 
decedent’s name alone. 


Appeal No. 177, October term, 1939, from judgment Orphans’ 
Court, Bradford County, No. 23, September term, 1938; Chas. Cul- 
ver, President Judge. 

Proceeding the matter the estate Mary Lewis, deceased, 
wherein instrument was admitted probate the will the de- 
ceased, the register wills. Lulu Lewis and another appealed from 
the action the register wills and petitioned the orphans’ court 
set aside the probate. The orphans’ court sustained the probate, and 
Lulu Lewis appeals. 

Decree and order the orphans’ court reversed and probate the 
register wills set aside and annulled. 

Argued before Keller, J., and Cunningham, Baldrige, 
Parker, Rhodes, and Hirt, JJ. 

John Vallilee, Athens, for appellant. 

Roy Lilley, Towanda, for appellee. 


BALDRIGE, J.—The question before whether certain writ- 
ing will. Mary Lewis, the decedent, widow and the mother 
five children, had September 1928, savings account amounting 
approximately $3,500 the National Bank Wyalusing. She lived 
farm seven miles from Wyalusing with her two sons, Lloyd Lewis 
and Bradley Lewis. The other three children, including the appellant, 
Lulu Lewis, left the farm and have lived separate homes for twenty 
years. 

September 1928, Mrs. Lewis, with her two sons, went the 
bank and discussed her affairs with Stalford, who testi- 
fied that had some experience drawing wills and that dictated 
the following letter her suggestion, for the purpose protecting the 
bank: 


1928 


the National Bank Wyalusing 
Pa. 
hereby direct that the Savings Account #516 The National 
Bank Wyalusing made joint account with son Lloyd Lewis, 
the money drawn only case death. 


Mary Lewis 


THE BANKING LAW JOURNAL 475 


The bank attached the letter its ledger sheet and thereafter carried 
the account the name Mary Lewis and Lloyd Lewis. 

Mary Lewis died June 1935. was not until November 19, 1936, 
that the above quoted letter was probated will. Two the de- 
eedent’s children, Loren Lewis and Lulu Lewis, took appeal from 
the action the register wills and petitioned the orphans’ court 
set aside the probate, alleging the instrument filed was not will. The 
orphans’ court sustained the probate the paper question will. 
This appeal Lulu Lewis followed. 

The appellant contends that this writing was but letter instruc- 
tions the bank, drawn for its protection; that operated immediately 
and was not revocable. While will does not have any par- 
ticular form couched technical language (Gibson’s Estate, 128 
Pa. Super. 44, 48, 193 302) paper valid will must 
testamentary character, showing obvious intention purpose 
the part the maker dispose his property after his death. Mc- 
Cune’s Estate, 265 Pa. 523, 109 156. Blackstone, his Commentaries, 
vol. 499, states that, ‘‘A will ‘the legal declaration man’s 
intentions, which wills performed after his death.’ 

The letter was appropriately addressed the bank, and its apparent 
and paramount purpose was direct the bank make forthwith Mrs. 
Lewis’ savings account joint one. will noted that, with the 
exception the last phrase, the words all refer present action, viz., 
hereby direct that the savings account made joint account 
with Whatever interest the son acquired, received the 
time the letter was delivered and her instructions carried out the 
bank. 

The final phrase ‘‘the money drawn only case 
not inconsistent with immediate disposition and does not make 
the writing testamentary character. Where present interest 
vested, the fact that the actual enjoyment payment the money 
postponed until after the death the donor does not make the in- 
strument testamentary (28 624) the mere deferring pay- 
ment until after the death the maker not itself sufficient make 
the writing testamentary. Estate (No. 2), 258 Pa. 438, 441, 
102 117; Hess Jones, 335 Pa. 569, 573, 299. 

Moreover, will must ambulatory and revocation 
any time before the decedent’s death. ‘‘The important and usual in- 
cident such testamentary document that vests present interest 
but intended become operative only after the death the maker, 
and until that time continues ambulatory and may revoked 
testator [citing Wolfe’s Estate, 284 Pa. 169, 172, 
180 501. See, also, Book Book, 104 Pa. 240; 60. 

After this account had been transferred and placed the name 
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Mary Lewis and Lloyd Lewis, jointly, the former had power within 
herself revoke her act and have the account placed back her name 
alone. Am. Jur., Banks, 509; S., Banks and Banking, 

unnecessary decide, and not now pass upon, the ex- 
tent nature any rights arising under the instrument before us. 
have confined our consideration the action the court below 
affirming the register admitting the letter offered for probate Mary 
Lewis’ will. are all the opinion that this writing was not testa- 
mentary character and therefore was not will. 

For the reasons given, the decree and order the court below are 
reversed and the probate the paper the register and recorder 
wills set aside and annulled; costs the appeal paid Lloyd 
Lewis. 


LIABILITY TELEGRAPH COMPANY 
MONEY ORDER CONTRACT 


Western Union Telegraph Company Nester, United States Supreme 
Court, Supreme Court 769 


During the ordinary course its business Los Angeles, Cali- 
fornia, the Telegraph Company received one hundred and fifty dol- 
lars for transmission Aramecina, Honduras. failed 
so. The money order was subject the terms the standard 
money order contract the Western Union Telegraph Company 
which was filed with the Federal Communications Commission. The 
contract for the telegraphing the funds provided follows: ‘‘The 
company shall not liable for damages for delay, non-payment 
underpayment this money order, beyond the sum five hundred 
dollars, which amount the right have this money order promptly 
and transmitted and promptly and fully paid hereby 

The condition relative liability for five hundred dollars, quoted 
above, was construed the trial court and affirmed the Circuit 
Court Appeals ‘‘a provision for liquidated damages, which en- 
titled the sender recovery the minimum amount five hundred 
dollars the absence any proof without offer proof.’’ 
reversing the decision the lower court, the United States Supreme 
Court held that the provision did not prescribe definite liability, 
but was limitation upon the maximum permissible recovery for 
actual loss damage properly alleged and shown evidence. 


Writ Certiorari the United States Cireuit Court Appeals 
for the Ninth Circuit. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §859. 
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Action Paul Nester and Juan Charles, copartners, against the 
Western Union Telegraph Company for damages allegedly suffered be- 
failure transmit money order. judgment for plaintiff, 
Supp. 478, was affirmed the Court Appeals, 106 
587, and defendant brings certiorari. 

Judgment reversed and cause remanded the District Court with 
directions. 

Messrs. Francis Raymond Stark, New York City, Oscar Lawler, 
Los Angeles, Cal., and Francis Kirkham, San Francisco, Cal., 
for petitioner. 

Mr. Earl Demoss, Los Angeles, Cal., for respondents. 

Mr. Justice delivered the opinion the Court. 

Respondents, Nester and Charles, are partners mining operations 
near Aramecina, Republic Honduras. September 1937, Los 
Angeles, California, petitioner, the Telegraph Company, the ordinary 
course business, received from Nester one hundred and fifty dollars 
for transmission unrepeated message and delivery Charles Ara- 
mecina. failed do. 

‘‘Complaint for damages for breach duty’’ filed against pe- 
titioner the District Court, Southern District, California, respondents 
claimed the failure deliver resulted from gross negligence and that 
direct consequence they suffered specified losses amounting 
$7,600. For that sum they asked judgment. 

Petitioner denied liability and affirmative defense alleged— 

money order referred the complaint was de- 
livered and accepted the defendants subject the terms the 
standard money order contract The Western Union Telegraph Com- 
pany, copy which hereto annexed.’’ 


not now denied that this standard form had been duly filed 
with the Federal Communications Commission and was treated the 
parties statement the contract between them. Certain the 
conditions contained therein are printed below.* 


*Money Orders Are Subject the Following Conditions: 
orders will canceled and refund made the sender payment can- 
not effected within hours after receipt paying office (Ellis Island, Y., 
Orders payable Ellis Island will canceled after the expiration 
days. 

the case Foreign Order the Foreign equivalent the sum named the 
order will paid the rate exchange established the Company its agents 
the date the transfer. 

the Foreign Order the equivalent, the currency the country 
payment, the sum named will purchased promptly; and for any reason 
payment cannot effected, refund will made the Company and will ac- 
cepted the depositor the basis the market value such foreign currency 
American funds, New York, the date when notice cancelation received 
there the Company from abroad. 

When the Company has office destination authorized pay money, shall 
not liable for any default beyond its own lines, but shall the agent the 
sender, without liability, and without further notice, contract the sender’s 
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The point for determination here arises out the following condi- 
tion: ‘‘In any event, the company shall not liable for damages for 
delay, non-payment underpayment this money order, whether 
reason negligence the part its agents servants otherwise, 
beyond the sum five hundred dollars, which amount the right 
have this money order promptly and correctly transmitted and promptly 
and fully paid hereby valued, unless greater value stated writ- 
ing the face this application and additional sum paid agreed 
paid based such value equal one-tenth one per cent 
thereof.’’ 

The cause was tried the court without jury upon the pleadings 
and evidence. C., Supp. 478, 481. found matter fact: 
not true that reason the failure the defendant, West- 
ern Union Telegraph Company, transmit and deliver and pay 
promptly said money order aforesaid, the plaintiffs have suffered 
damages the sum Seventy-six hundred ($7,600.00) Dollars; the 
court finds, however, that reason such failure, the plaintiffs have 
suffered and sustained damages, loss and injury the sum Five Hun- 
dred ($500.00) Dollars.’’ 

Evidently was not intended this finding declare actual dam- 
ages had been shown, respondents’ counsel suggest. After pointing 
out the lack any evidence actual loss resulting from the alleged 
negligence, the court’s opinion asserts—‘‘So that, assuming that the ac- 
tion tort, there substantial proof any the special damages 
However, the plaintiffs are not without 

The court found matter law ‘‘That the condition the appli- 


behalf with any other telegraph cable line, bank other medium, for the further 
transmission and final payment this order. 

any event, the company shall not liable for damages for delay, nonpayment 
underpayment this money order, whether reason negligence the part 
its agents servants otherwise, beyond the sum five hundred dollars, 
which amount the right have this money order promptly and correctly transmitted 
and promptly and fully paid hereby valued, unless greater value stated 
writing the face this application and additional sum paid agreed 
paid based such value equal one-tenth one per cent thereof. 

the event that the company accepts check, draft other negotiable instru- 
ment tendered payment money order, its obligation effect payment 
the money order, shall conditional and shall cease and determine case such 
check, draft other negotiable instrument shall for any reason become uncollectible, 
and any event the sender this money order hereby agrees hold the telegraph 
company harmless from any loss damage incurred reason account its 
having accepted any check, draft negotiable instrument tendered payment 
this order. 

All messages included money orders are subject the following terms— 

The company shall not liable for mistakes delays the transmission 
delivery, for non-delivery, any message received for transmission the unre- 
peated-message rate beyond the sum five hundred dollars; nor for mistakes 
delays the transmission delivery, for non-delivery, any message received 
for transmission the repeated-message rate beyond the sum five thousand 
dollars, unless specially valued; nor any case for delays arising from unavoidable 
interruption the working its lines; nor for errors cipher obscure messages. 
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eation for the transmission the money order filed The Western 
Union Telegraph Company with the Federal Communications Commis- 
sion limiting its liabilities five hundred ($500) dollars valid 
undertaking. That Paul Nester and Juan Charles, copartners plaintiff 
are entitled recover the amount five hundred dollars ($500.00) 
against the Western Union Telegraph Company without prejudice 
their right sue for and recover the one hundred and fifty ($150) 
accepted for transmission. 

The condition relative liability for $500, quoted above, was con- 
strued the trial court ‘‘a provision for liquidated damages, which 
entitles the sender recovery the minimum amount five hundred 
dollars the absence any proof without any offer And 
said, ‘‘Hence, although are unable award the plaintiffs the 
special damages they ask, they are entitled, under the facts alleged and 
proved, the sum stipulated liquidated damages the 
Here the plaintiffs, under the facts alleged the complaint and proved 
the trial, have shown themselves entitled recovery, even though 
they were unable prove the damages they sought.’’ 

The judgment against petitioner was affirmed the Circuit Court 
Appeals. Cir., 106 587, 589. The opinion there declares: 
contends that the provision the money order blank was 
part the tariff filed with the Interstate Commerce Commission, and 
such limited the damages recoverable the actual damage, not ex- 
$500, and that without actual damage there could re- 
The question presented one interpretation the provi- 
sion, not validity 

Also: 


the provision question has limitation liability clause 
—‘the company shall not liable for damages beyond the sum 
five hundred dollars.’ The provision also contained clause which 
was agreed that ‘the right have this money order promptly and 
correctly transmitted and promptly and fully paid hereby valued’ 
$500. Although appellant contends that the clause means that such 
right valued not ‘beyond the sum of’ $500, the clause does not 
state. states that such right valued $500. 

Nester delivered the $150 appellant, had the right 
have the money transmitted without unreasonable delay. (Western 
Teleg. Co. Crovo, 220 364, Ct. 399, Ed. 498) and 
delivered Charles. Moore New York Cotton Exchange, 270 
lant’s acts, that right was destroyed, and Nester entitled recover 
its value, which the parties agreed was 


its petition for certiorari the Telegraph Company presents 
single question the limitation liability provision petitioner’s 
money order tariff—which substantially the same that its tele- 
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graph liquidated damage provision which would 
automatically make petitioner liable for damages the fixed sum 
$500, case default service, regardless whether not the 
sender had sustained any actual damage, the provision rather one 
which fixes maximum limit within which damages may 

think the provision question was not intended prescribe 
definite liability (liquidated damages), but limitation upon the 
mum permissible recovery for actual loss damage properly alleged 
and shown evidence. The courts below erred ruling otherwise. 

Considering what has been ruled Western Union Telegraph Co. 
Esteve Bros. Co., 1921, 256 566, Ct. 584, Ed. 1094, 
Western Union Telegraph Co. Czizek, 1924, 264 281, Ct. 
328, Ed. 682; Western Union Telegraph Co. Priester, 1928, 276 
252, Ct. 234, Ed. 555, the validity the condition be- 
fore not open serious doubt; and viewed the light its his- 
tory and evident purpose must interpreted imposing limita- 
tion upon the amount which may recovered. See, Unrepeated Mes- 
sage Case, 670, 675, and Limitations Liability Trans- 
mitting Telegrams, 541, 550. 

The interpretation the condition approved below would permit 
recovery five hundred dollars irrespective the sum deposited for 
transmission and without requiring the sender show any loss what- 
soever. mere failure transmit small sum deposited with the 
company might impose heavy and utterly unreasonable burden upon 
the common carrier although the patron had suffered loss. This does 
not harmonize with the declared purpose the statute impose just 
and reasonable rates. 


The precise question here involved has been ruled upon two inter- 
mediate courts. Miazza Western Union Telegraph Co., 1935, Ga. 
App. 521, 178 764; and Wernick Western Union Telegraph 
Co., 1937, 290 Ill. App. 569, 573, 574, 72, 74. the first 
the Supreme Court Georgia sustained demurrer complaint 
which definitely sought recover five hundred dollars 
damages for failure properly transmit message. The opinion 
the second cause well said: this particular clause has been 
part the rules, regulations, classifications, and tariffs the tele- 
graph company since 1921, has never been interpreted liquidated 
damage provision, and cases are cited which would justify such 
interpretation. Reading the agreement whole, must read 
under the fundamental rules construction, and taking into considera- 
tion the historical reasons for changing the legal relationship between 
telegraph companies and their patrons through federal legislation, and 
the effect thereof stated the court Western Union Telegraph 
Co. Esteve Bros. Co. and the Priester Case, supra, think the 
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court was unwarranted interpreting the language employed liqui- 
dated damage clause. doing, evidently failed consider the 
intent, purpose, and meaning the entire clause, and considered only 
the words ‘at which amount the right hereby valued.’ The fair 
interpretation the provision whole must necessarily give effect 
the plainly expressed clauses which precede and follow the so-called 
liquidated damage provision, stating that ‘in any event, the Company 
shall not liable for damages for delay, nonpayment underpayment 
this money order, whether reason negligence the part its 
agents, servants, otherwise, beyond the sum unless 
greater value stated writing the face this application and 
additional sum paid agreed paid, based such value, equal 
one-tenth per cent The provision, when read its 
entirety, was clearly intended fix, not definite liability, but maxi- 
mum liability agreed valuation upon which the rate paid for 

The challenged judgment must reversed. The cause will re- 
manded the District Court for further proceedings harmony with 
this opinion. 
Reversed. 


BANK’S ACCEPTANCE CHECK 
RETENTION 


First State Bank Talihina Black Bros. Co., Inc., Supreme Court 
Oklahoma, 101 Pac. Rep. (2d) 802 


check was deposited with the Red River National Bank 
Clarksville for and said bank forwarded for clearance 
the First National Bank Dallas. The latter bank forwarded 
the same mail the drawee bank which the defendant this 
case. the time the defendant bank received the check, had 
deposit the bank sum excess the amount necessary 
honor the instrument. The check, however, was retained defend- 
ant bank several days and then returned. 


was held that the neglect and failure the bank return 
the check within hours after its receipt the same constituted 
acceptance. The state statute provides that where drawee 
whom bill delivered for acceptance destroys the same, refuses 
within twenty-four hours after such delivery, return the bill 
accepted the holder, will deemed have 
accepted the same. Within the meaning this statute, checks pre- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§11, 260. 
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sented for payment are presented for acceptance. Drawee bank 
therefore became liable the check reason its acceptance. 


Syllabus the Court 

bank which neglected, failed, refused return check drawn 
upon within twenty-four hours after the delivery such check 
deemed have accepted the same and its liability determined 


accordingly. 


Appeal from District Court, Flore County; Ben Belew, Judge. 
Action the Black Brothers Company, Inc., against the First State 
Bank Talihina recover certain sum virtue check for that 
sum drawn the bank third persons, because bank failed return 
the check within twenty-four hours. From judgment for the plaintiff, 
defendant appeals. 

Judgment affirmed. 

Dubois, Talihina, and Varner Varner, Poteau, for 
plaintiff error. 
Ralph Jenner, Hugo, for defendant error. 


DAVISON, J.—The cause presented appeal from the District 
Court Flore County. was instituted the third day 
November, 1937, Black Brothers Company, Inc., against the First 
State Bank Talihina, defendant. The plaintiff sought recover 
the sum $683.81 virtue check for that sum drawn the 
defendant bank September 17, 1937, Newton Leflors. 

The check was made payable the order the plaintiff and was 
given payment the purchase price some cattle. The check 
was deposited with the Red River National Bank Clarksville, Texas, 
for collection and said bank forwarded for clearance the First 
National Bank Dallas, Texas. The latter bank forwarded the same 
mail the drawee bank, defendant herein, which received the check 
about September 18, 1937. The check was retained the bank 
several days and then returned. 

undisputed that the check was retained the bank for period 

Incidentally, although legal importance attached thereto the 
parties, appears that the time the receipt the bank, Newton 
had deposit the bank sum excess the amount 
necessary honor the instrument. The bank also held said firm’s unpaid 
short time note which was charged off against its after which 
the check was returned. 

The cause was tried the court without the intervention jury 
October 17, 1938, resulting judgment for the plaintiff from which 
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the defendant appeals, appearing herein plaintiff error. shall 
refer the parties their trial court designation. 

presenting its case this court appeal the defendant says: ‘‘It 
will conceded that there was sufficient evidence, true, sustain the 
finding the court and therefore will not necessary examine 
the evidence this point and the only question for this Court deter- 
mine one law, viz., Did the failure the bank return the check 
within hours after its receipt constitute acceptance under the 
provisions Section 11436, not think that under 
the provisions the negotiable instruments law first hereinabove 
quoted the failure the drawee bank return the check question 
within hours after receipt thereof, was acceptance the check 
under the provisions Section 11436 and not think said section 

This contention best understood when received, the light the 
theory upon which plaintiff prevailed the court below. 

The plaintiff successfully maintained that the check here involved 
constituted bill exchange under 11484, 1931, St. 
Ann. 402, which provides: ‘‘A check bill exchange drawn 
bank, payable demand. Except herein otherwise provided, the 
provisions this act applicable bill exchange payable demand 
apply check’’; And that the neglect and failure the bank 
return the check within hours after its receipt the same constituted 
Ann. 296, which Where drawee whom bill delivered 
for acceptance destroys the same, refuses within twenty-four hours 
after such delivery, return the bill accepted non-accepted 
the holder, will deemed have accepted the same’’; And that the 
drawee bank therefore became liable the check reason its 
acceptance. 

this connection, should noted that the word ‘‘refuses’’ 
used sec. 11436, supra, has been broadly interpreted comprehend 
failure neglect returning instrument. American Nat. Bank 
al. National Bank Claremore, 119 Okl. 149, 249 424. 

The defendant, however, takes the position that when, this case, 
check presented drawee bank, the action contemplated the 
part the bank that payment and that the term ‘‘acceptance’’ 
contra-distinguishable and not applicable the transaction involved 
and that therefore 11436, supra, has application the case 
bar. The argument not without supporting authority. First National 
401; First National Bank Grove Tally, 115 Tex. 591, 285 612; 
Kentucky Title Sav. Bank Co. Dunavan, 205 Ky. 801, 266 
667. Indeed from the annotation the subject appearing 
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page 1140, would appear that the authority upon the 
point about even. See also Bills and Notes, page 666, 
176. The following authorities support the view the trial 
Wisner First National Bank, 220 Pa. 21, 955, 
1266; People’s Natl. Bank Swift, 134 Tenn. 175, 183 725; 
Miller Farmers’ State Bank, 165 Minn. 339, 206 930; Clark 
Natl. Bank, Mont. 48, 252 373; Blackwelder Fergus Motor Co., 
Mont. 374, 260 734. 

Section 11431, 1931, Okl. St. Ann. 291, defines ‘‘accept- 
ance’’ follows: ‘‘The acceptance bill the signification the 
drawee his assent the order the drawer.’’ 

This definition followed the statute provisions prescribing 
the manner which formal acceptance shall exercised, follows: 
acceptance must writing and signed the drawee. must 
not express that the drawee will perform his promise any other means 
than the payment 

The question whether this last quoted portion the statute 
narrows the broader meaning comprehended the first sentence 
above quoted pivotal point the controversial question now be- 
fore us. 

Presentment check for payment most certainly comprehends 
and the act payment most certainly includes ‘‘signification the 
drawee his assent the order the drawer,’’ within the broader 
meaning that term. this premise accepted, necessarily follows 
that the provisions sec. 11436, supra, relating refusal and delay, 
apply checks presented for payment. 

The question not only debatable but close reason well 
authority; however, deciding the problem presented American 
National Bank National Bank Claremore, supra, cited with 
approval and quoted from the Pennsylvania case Wisner First 
National Bank, supra, which measure commits the view 
that court adopted the trial court this case, namely, that checks 
presented for payment are presented for acceptance within the meaning 
section 11436, supra. 

other debatable questions the burden decision rests upon 
regardless the existence plausible argument the contrary. 
thus, that certainty imparted the law where previous doubt 
existed. 

The previous trend our decisions impel hold that virtue 
sec. 11436, 1931, St. Ann. 296, supra, bank which 
has neglected, failed refused return check drawn upon within 
twenty-four hours after the delivery such check it, deemed 
have accepted the same and its liability determined accordingly. 


The decision the trial court affirmed. 
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APPLICATION USURY STATUTE BANK’S 
PURCHASE CONDITIONAL SALES 
CONTRACT 


Lamula Morris Plan Industrial Bank New York, Municipal Court 
City New York, Borough Manhattan, First 
District, Supp. (2d) 357 


Neither the usury statutes nor section 108 the Banking Law 
New York concerning rates interest charged banks has 
any application bona fide sale merchandise time. 


this case plaintiff made arrangements with bank finance 
the purchase car from dealer. signed conditional sales 
agreement drawn the bank one its own forms similar 
conditional sales contract ordinarily used connection with the 
purchase automobiles. Thereupon, check payable the dealer 
was issued the bank and delivered the dealer for the purchase 
price the car. The dealer assigned all interest the contract 
the bank. Plaintiff now contends that the interest paid the bank 
the transaction excess the rate that the bank permitted 
law charge for loan. 

The court found ‘‘that the plaintiff did not make loan from 
the bank but purchased automobile under conditional sales con- 
tract and that the conditional sales contract was sold the bank 
the 


Action John Lamula against the Morris Plan Industrial Bank 
New York recover penalty under the Banking Law, 108. 
defendant’s motion for summary judgment. 

Motion granted, and complaint dismissed. 

James Princiotta, New York City, for plaintiff. 

Harold Kissam, New York City, for defendant. 


GENUNG, J.—This action brought the plaintiff recover from 
the defendant bank penalty under Section 108 the Banking Law. 
Issue was jointed the service the bank’s answer and the bank 
now makes this motion for summary judgment. 

The plaintiff called the office the bank make arrangements 
finance the purchase Packard automobile which intended 
purchase from Leonard Kent Motors, Inc. the bank’s office plain- 
tiff signed conditional sales agreement which set forth the terms 
purchase the automobile and which was form similar conditional 
sales contract ordinarily used connection with the purchase auto- 
mobiles. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1580. 
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The bank issued its check payable Leonard Kent Motors, Inc., the 
vendor under the conditional sales contract. The check contained its 
reverse side the following 


value received, the payee endorsement hereof, does hereby 
sell, assign and transfer the Morris Plan Industrial Bank New 
York, its successors assigns, all rights, title and interest and 
Agreement dated Oct. covering the sale motor vehicle— 
Packard 999-1424 X43418 

Serial Number Motor Number 
and hereby authorizes the said the Morris Plan Industrial Bank New 
York every act and thing necessary enforce the terms thereof. 

the payee warrants that the time the sale said 
motor vehicle the payee had good title thereto and good right transfer 
title thereto. 

Kent Motors, 


This check was delivered the vendor and the automobile was de- 
livered the plaintiff. The vendor endorsed the check below the as- 
signment means rubber stamp and was then deposited the 
bank, and the vendor received and retained the proceeds. The plaintiff 
paid the bank the installments due under the conditional sales con- 
tract and performed the other conditions therein required per- 


formed. 

Plaintiff now claims that the check the amount $400, issued 
the bank, represented the proceeds loan which was negotiated 
order that the plaintiff could buy automobile from the vendor for 
eash, and having repaid the bank the sum $454, the difference 
$54 represents charge excess the rate that the bank permitted 
law charge for loan. 

support this claim, plaintiff submitted affidavit the presi- 
dent Leonard Kent Motors, Inc., which alleges that the automobile 
was sold for and was entered the books the corporation. 
The affidavit denies that the automobile was sold under the conditional 
sales contract, denies knowledge the existence the conditional sales 
and denies that any such contract ever was assigned. 

The president the Leonard Kent Motors, further alleges 
his affidavit that the corporation did not have title the automobile, 
but sold agent for one Erwin Lowenthal. This direct conflict 
with the warranty title the assignment the bank. also 
direct conflict with the certification made the president Leonard 
Kent Motors, Inc., the Motor Vehicle Department the form pre- 
that department for reporting sales automobiles deal- 
ers, wherein was certified that the corporation sold the automobile 
and bought from one Erwin Lowenthal. Whether the automobile was 
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sold Leonard Kent Motors, Inc., agent principal not material 
the issues this case. 

Other than furnishing the form the conditional sales contract 
and drawing up, the bank claims that its only part the transaction 
was the purchase that contract from the vendor, and the documentary 
evidence, which has been made part the papers the bank, con- 
upholds this 

this claim for penalty and the question usury raised, 
the Court should very properly look through the form the contract 
determine its true nature and the Court finds that the bank fact 
did make loan, there triable issue. If, the other hand, the 
Court finds that fact that the plaintiff did buy automobile 
time under Conditional Sales Contract and that the contract was 
fact sold the bank the vendor, there triable issue, for 
well established that neither the usury statutes nor Section 108 the 
Banking Law has any application bona fide sale merchandise 
time. Brooks Avery, 225; Levine Nolan Motors, Inc., 

Parol evidence not permitted offered vary, alter con- 
tradict the terms written instrument, but where usury involved 
action under Section 108 the Banking Law, evidence ad- 
missible show that the documents are part scheme evade the 
operation the usury statutes Section 108 the Banking Law. 
There evidence, however, show any such scheme. The vendor, 
denying knowledge the conditional sales contract and denying 
the assignment the conditional sales contract, does not allege any 
unlawful scheme. makes effort explain the endorsement the 
check and the assignment the contract. merely denies the act 
knowledge thereof. The denial act patently done cannot 
itself made the foundation for finding that the transaction 
violation the usury statutes Section 108 the Banking Law. 

The assignment the conditional sales contract created contract 
between the vendor and the bank, and unless the vendor shows that 
the assignment was secured fraud, trick device, cannot retain 
all the benefits and then heard deny the effect his assignment. 

While true that the Court will look through the form the 
transaction determine whether any scheme was present evade the 
operation the usury statutes, will, the same time, just alert 
see whether the transaction was good faith and that lawful and 
honest purpose was intended. 

The contention the plaintiff that the contract was drawn the 
office the bank and form furnished the bank, has bearing 
whatever its legal sufficiency, and well established that who drew 
the papers where they were drawn moment. 
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The only authority offered support his contention that 
Krim Morris Plan Industrial Bank New York, 173 Mise. 141, 
472. The essential facts that case are parallel the es- 
sential facts this case and that decision has been carefully considered, 

This Court, however, not accord with the reasoning that case, 
nor with the conclusion reached therein. The decision reached that 
case against the weight authority this State and this Court re- 
fuses follow bound that decision. 

This Court finds that the plaintiff did not make loan from the 
bank, but purchased automobile under conditional sales contract 
and that the conditional sales contract was sold the bank the 
vendor. 


The motion for summary judgment granted. The complaint 
dismissed. 


APPLICATION COLLATERAL NOTE 


Christian Merchants National Bank Trust Co., Supreme Court 
Mississippi, Division 195 So. Rep. 485 


corporation assigned three insurance policies bank 
security for all debts the corporation the bank. The policies 
were the life the president the corporation and were payable 
directly the corporation sole beneficiary. Subsequently other 
life policies naming president’s wife beneficiary were deposited 
with the bank the president security for particular note 
the corporation which the president was liable accommodation 
maker only. Upon the death the president, the bank collected 
the three policies but applied only portion these funds the 
particular note. The balance the funds were applied other 
debts due the corporation the bank. The bank now insists that 
has the right the proceeds the two policies wherein 
the wife the president named beneficiary and apply the 
proceeds the balance still due the particular note. 


The court found that the bank should have first applied the pro- 
ceeds the three policies the satisfaction the particular note. 
Having failed the two policies have been released from the 
obligation. 


Appeal from Chancery Court, Warren County; Williams, 
Chancellor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§54, 1490. 
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Action between Bessie Christian and others and the Merchants 
National Bank Trust Company involving the proceeds certain life 
policies. From adverse judgment, the former appeal. 

Affirmed part, and part reversed and rendered. 

Leonard Nelson and Brunini Brunini, all Vicksburg, for 


appellant. 
Den, Robinson Ward, Vicksburg, for appellee. 


GRIFFITH, J.—The Christian Brough Company was corpora- 
tion dealing automobiles, the City Vicksburg, and will hence- 
forth referred the corporation. John Christian was the president 
the corporation. Three policies insurance, aggregating face 
value the sum $30,000, the life John Christian, were owned 
the corporation; they were payable directly the corporation 
sole beneficiary. Prior the transactions hereinafter discussed, 
these three policies had been formally and validly assigned with delivery 
appellee bank its interest might appear; and think there was 
sufficient competent testimony show that this assignment was under- 
stood and intended collateral security for any and all debts 
which the corporation then owed might thereafter owe the bank. 

And for sometime before the date next hereinafter mentioned, John 
Christian held two policies insurance his life with his wife, Bessie 
Christian the sole beneficiary therein, these two policies being 
the sum $1,000 each. The insured had the privilege change the 
beneficiary without the consent the latter, and the policies were, 
therefore, assignable the insured. Bank Hodges, 132 Miss. 238, 
So. 97. Mr. Christian had deposited these two policies with appellee 
bank, but without any formal assignment thereof, collateral security 
for particular loan approximately $1,900, for the accommodation 
the corporation, the proceeds going entirely the credit the latter. 

April 1936, the loan last aforesaid was consolidated with other 
loans then outstanding and owed the corporation the bank, and 
other than those secured real estate; and the consolidated amount 
the sum $9,324.21 was embraced one note for that sum, secured 
the three policies owned the corporation and also the two 
which Mrs. Christian was the beneficiary. This note was several times 
renewed the same amount, secured the same manner, until the last 
renewal which was dated August 30, 1937. The original the note 
last aforesaid, and each renewal thereof, was signed not only the 
corporation which actually owed the debt, but was signed also John 
Christian who, reality, was accommodation maker, the bank fully 
knew and understood. 

Before the due date the last renewal note John Christian died, 
and the bank collected the three policies, payable directly the cor- 


490 THE BANKING LAW JOURNAL 


poration, sum excess $20,000, out which the bank applied 
only $5,024.21 the note $9,324. 21, and took the balance for ap- 
plication other debts due the corporation the bank and for which 
the bank held the three policies eollateral respect other trans- 
actions had previously the note August 30, The bank now 
insists that has the right collect the proceeds the two policies 
$1,000 wherein Mrs. Christian the beneficiary and apply the pro- 
ceeds the balance the August 30, 1937 note; while Mrs. Christian 
submits that inasmuch her two policies were deposited way 
accommodation against definite and specific debt and note the 
corporation, the bank must first apply the proceeds the three other 
policies, which were the property the debtor corporation itself, 
the satisfaction, far she concerned, the particular note, and 
that having failed her policies have been released from the 
obligation. 

Upon the facts, think that Mrs. Christian has the better the 
argument. When her two policies were put accommodation col- 
lateral the note $9,324.21, that security applied that note and 
that note alone, and, the same time and part the same 
note transaction there was embraced collateral thereto, the three 
policies owned the debtor corporation, and payable directly it. 
If, then, the proceeds the three policies last mentioned are not ap- 
plied first the payment the $9,324.21 note, thereby retiring it, 
far Mrs. Christian concerned, but instead are taken apart from 
that note and applied other obligations the corporation, Mrs. Chris- 
tian’s policies would, practical effect, made stand security 
much for said other debts for the particular note, and this was 
not the undertaking understanding all parties hereto admit. 

The principle involved illustrated such cases Solomon First 
Nat. Bank, Miss. 854, So. 383. that case Fewell owed the bank 
two notes, one which Solomon was endorser for the accommo- 
dation the principal debtor. gave the bank deed trust 
secure both notes. The court held that the note which Solomon 
was the endorser was entitled priority payment out the mortgaged 
property against the other note. Here Mrs. Chrisian’s policies were 
accommodation security for the $9,324.21 note, and that note alone. The 
three policies for $30,000 were security for that note and for other 
notes. The proceeds those three policies, which policies were the 
property the debtor, must applied first exonerate the 
surety—this the principle embodied the Solomon case, and fur- 
ther authority the subject necessary. 

the claim the trustee which has been per- 
suasively presented, are satisfied with the decision the chancellor 
and that feature the case the decree will affirmed; but 
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the proceeds the two policies which Mrs. Christian the bene- 
ficiary, the decree reversed and decree will entered here direct- 
ing that the proceeds those policies shall paid over the said 


beneficiary. 


Edition) §§630, 632. 


Affirmed part, and part reversed, and decree here. 


DUTIES FINANCE COMPANY PUR- 
CHASER NOTE AND CONDITIONAL 
SALES CONTRACT 


Commercial Credit Company Childs, Supreme Court Arkansas, 
137 Rep. (2d) 260 


Defendant exchanged his car down payment for another one 
and executed note and sales contract for the balance the pur- 
chase money. The contract provided that upon failure make 
monthly payments the seller could retake the car and declare the 
contract forfeited. The note and contract were attached and to- 
gether they constituted one instrument covering the agreement 
the sale and purchase the car. The finance company financed 
the sale and prepared the conditional sales contract. the day the 
contract and the note were executed took assignment from the 
dealer. appeared the defendant was induced purchase the car 
through the fraud and misrepresentation the dealer. 

was held that the finance company was closely connected 
with the entire transaction with the deal that cannot con- 
sidered innocent purchaser the instrument for value before ma- 
turity. was the company’s duty before taking assignment 
the instrument inquire whether defendant’s signature had been 
obtained through fraud and misrepresentation. 


Appeal from Cireuit Court, Cleveland County; DuVal Purkins, 
Judge. 

Action replevin the Commercial Credit Company against 
Childs recover automobile, wherein defendant filed cross-com- 
plaint against the Arkansas Motors, Inc. From judgment for the 
defendant, plaintiff appeals. 

Affirmed. 

Ball, Warren, for appellant. 

Gates, Rison, for appellee. 


HUMPHREYS, J.—Appellant brought suit replevin against ap- 
pellee the court Cleveland county recover Dodge auto- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


492 


THE BANKING LAW JOURNAL 


mobile which alleged was sold appellee Arkansas Motors, Ine., 
under sales contract which provided that appellee would pay the sum 
$26 per month the purchase price said car for period 
eighteen months and that the title the car should remain the seller 
until fully paid for and upon failure make said monthly payments 
that the seller could retake the car and declare the contract 

was also alleged that appellant bought said note and contract 
for valuable consideration before maturity with all the rights and 
interest the Arkansas Motors, Inc.; that appellee has failed com- 
ply with the provisions the contract and note and, under the provi- 
sions thereof, has forfeited his right retain possession the auto- 
mobile and that appellant entitled under the accelerating clause 
said contract and note the immediate possession the automobile 
and damages for the detention thereof. 

Appellee filed answer the complaint and cross-complaint 
against the Arkansas Motors, and obtained service but the 
Arkansas Motors, Inc., filed answer thereto. 

Appellee interposed several defenses, the main defense being that 
exchanged automobile the agreed value $175, down 
payment, for the car question and executed note and sales contract 
for the balance the purchase money the representation the 
Arkansas Motors, through its authorized agent, that the car 
question was worth $547 and that was first class condition me- 
chanical order, which representation was falsely and fraudulently made 
induce him make the exchange and sign the note and contract and, 
believing the false and fraudulent representation was true and relying 
upon same true made the exchange and signed the note and 
contract. 

Appellee denied that appellant was innocent purchaser the 
note and contract and alleged that was the qualified owner the 
automobile and entitled the possession thereof account having 
put $179 same. 

The cause was submitted jury upon the pleadings, instructions 
the court and the evidence introduced the parties which resulted 
the following verdict: ‘‘We, the jury, find for the defendant, 
Childs, and against the plaintiff, Commercial Credit Company, for the 
possession the Dodge Judgment was rendered favor 
appellee for the possession the Dodge car, from which this appeal. 

Appellant has not favored with abstract the instructions 
are unable determine whether the court erred his declara- 
tions law applicable the facts. 

must conclude that the court correctly instructed the jury 
the law applicable the facts revealed the testimony introduced, 
leaving the only question for determination whether the court 
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erred admitting evidence over the objection appellant tending 
show that the sale was effected and the notes and contract procured 
through fraud and misrepresentations the duly authorized agent 
the Arkansas Motors, and whether there sufficient evidence 
support the verdict and judgment. 

The court, over the objection appellant, permitted the introduc- 
tion oral evidence tending show that the conditional sales agree- 
ment was procured fraud and misrepresentations. Appellant con- 
tends that this was error because the sales agreement contained the fol- 
lowing provision: ‘‘This agreement constitutes the entire contract and 
waivers modification shall valid unless written upon attached 
this contract, and said car accepted without any express implied 
warranties unless written hereon the date 

This court ruled the case Hayes Gammon, 168 Ark. 1116, 
272 644, that such provision contract the sale and pur- 
chase bus that testimony was properly admitted prove that the 
purchasers were induced buy the bus through the fraudulent and 
false representation the seller that the bus was only two years old. 
This rule evidence was approved the case Shaver Clark 
County Bank, 182 Ark. 188, 132. 

The proof admitted the instant case was the effect that Mr. 
Howell, the salesman the Arkansas Motors, Inc., represented ap- 
pellee that the car purchased was the value $547 and that same 
had been thoroughly overhauled and every part put brand new and 
said that the car had the same guarantee brand new car. 
think this testimony clearly admissible under the rule evidence an- 
nounced above and was sufficient prove that appellee was induced 
buy the car and sign the note and contract through fraud and mis- 
representations its value and its condition. 

The testimony strongly tends show that the automobile was al- 
most worthless and that account some defect would not start 
and would choke down, even after the Arkansas Motors, Inc., attempted 
repair many times. 

This court held the case Fine Moses Melody Shop, 182 Ark. 
155, 817, where property sold not reasonably fit for the 
purpose intended, the purchaser has two remedies; first, may rescind 
the contract, surrender the property and recover his money, or, second, 
may retain the property and recoup his damages for the deficiency 
when sued for the purchase money. 

Appellant also contends that was innocent purchaser the 
note and contract before maturity and was entitled take the auto- 
mobile under the terms the contract upon the failure appellee 
pay any one more the monthly installments $26 and sell 
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same and apply the proceeds from the sale the balance due 
the note and contract. 

The note and contract are attached and constitute one instrument 
covering agreement the sale and purchase the automobile 
question. The instrument contains many provisions and conditions and 
there appears the back the contract and attached note printed 
assignment the Commercial Credit Co., appellant herein, signed 
the seller, the Arkansas Motors, Inc. The note, contract and assignment 
were all executed and signed the same day. The instrument was pre- 
pared and delivered the Arkansas Motors, appellant 
used the sale and purchase cars. Appellant financed the 
deal. 

think appellant was closely connected with the entire transac- 
tion with the deal that can not heard say that it, good 
faith, was innocent purchaser the instrument for value before ma- 
turity. the deal, prepared the instrument, and the day 
was executed took assignment from the Arkansas Motors, 
Ine. Even before was executed prepared the written assignment 
thereon itself. Rather than being purchaser the instrument after 
its execution was all intents and purposes party the agree- 
ment and instrument from the beginning. say the least it, put 
the Arkansas Motors, the position procure appellee’s signa- 
ure the instrument through fraudulent misrepresentation the 
value and condition the automobile was selling appellee. There 
little dispute the testimony that Arkansas Motors, pro- 
the signature appellee the instrument appellant has made 
the basis its suit, falsely and fraudulently representing appel- 
lee that the car was selling him was worth $578 and practically 
perfect condition, whereas was little value and defective 
that could not used. 

Under the facts detailed above think was appellant’s duty be- 
fore taking assignment the instrument inquire whether ap- 
pellee’s signature thereto had been obtained through fraud and mis- 
representations. 

This court will not disturb, appeal, the finding jury that one 
not innocent purchaser note, the finding justified war- 
ranted any substantial evidence. Banking Co. Booth, 
121 Ark. 171, 180 978; Iowa City State Bank Biggadike, 131 
514, 199 539. 

unnecessary decide whether the instrument question was 
negotiable under our negotiable instrument act, Pope’s Dig. 10152 
seq., for have concluded under the facts and circumstances de- 
tailed above the jury was warranted finding that appellant was not 
innocent purchaser the note sued on. 

error appearing, the judgment affirmed. 
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SALE COLLATERAL BANK PAYEE 


Read Pennsylvania Company for Insurance Lives and Granting 
Annuities, Supreme Court Pennsylvania, Atl. Rep. (2d) 925 


ereditor may enforce his claim against the surety without first 
having proceeded against the principal having sold collateral se- 
curities deposited the principal. 

Defendant bank payee note had certain securities the 
maker well certain additional securities one Budd, col- 
lateral for the note. When the value the collateral declined, the 
bank for additional security. the request the maker, 
plaintiff endorsed certain stock certificates blank and delivered 
them the maker, who, turn, deposited them with the bank 
additional collateral the note. Upon the maker’s failure pay 
the note, the bank sold the plaintiff’s securities without selling any 
the other collateral deposited the maker. Plaintiff then sued 
the bank for the value his stock sold basing his action upon 
the grounds that defendant was under duty not sell plaintiff’s 
shares until had first sold the securities deposited the maker 
and Budd, and that was entitled notice the sale, but was 
not notified. 

was held that the bank had the right sell plaintiff’s secu- 
rities without first having proceeded against the principal. the 
maker’s collateral was not surrendered the prejudice plaintiff, 
the latter was protected subrogation the bank’s right the 
maker’s collateral. The plaintiff was not entitled notice the 
sale, since the note expressly waived notice sale. Such waiver 
binds the surety well the principal. 


Action assumpsit upon implied contract return pledged se- 
curities William Read against the Pennsylvania Company for In- 
surance Lives and Granting Annuities. From adverse 
plaintiff appeals. Affirmed. 

Edwards Croskey, Ralph Croskey, and Theadore Reimel, all 
Philadelphia, for appellant. 

Frederick VanDenbergh, Jr., Saul, Ewing, Remick Saul, and 
Harry Sprogell, all Philadelphia, for appellee. 


MAXEY, J.—On December 30, 1929, Milford Baker was indebted 
defendant bank upon note the sum $23,139, and there was 
pledged collateral for this loan certain securities his own well 
certain securities one Budd. When the value the collateral 
declined and the bank called for additional security, plaintiff, Baker’s 
request, turned over the latter for delivery defendant, certificates 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1284, 1484. 
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stock registered plaintiff’s name and endorsed blank 
Plaintiff contends that did not give Baker defendant the right 
rehypothecate his securities and denied ‘‘that there was any understand- 
ing between Baker, the defendant and myself that the securities 
might delivered defendant held collateral.’’ Defendant 
wrote plaintiff 1931 follows: ‘‘We are very much worried about 
this loan and Mr. Baker’s ability protect it. think will soon 
result our requesting that the loan paid off liquidated. Mr. 
Newhall has therefore asked inquire you would interested 
protecting your stock.’’ Plaintiff replied this, inter alia, fol- 
lows: ‘‘Had anticipated your present proposed action, most cer- 
tainly would not have loaned him this stock. However, did 
own initiative and able stand the consequences.’’ 

Plaintiff denied any further notice him the proposed sale 
the collateral. June, 1933, defendant began sell the collateral. 
first disposed plaintiff’s stock, while still holding securities owned 
Baker and Budd. Plaintiff sued defendant for the value his 
stock sold, basing his action upon the grounds (1) that defendant 
was under duty not sell plaintiff’s shares until had first sold 
the securities deposited Baker and Budd; and (2) that was en- 
titled notice the sale, but was not notified. Defendant filed 
affidavit defense. 

The case came before the court below upon defendant’s rule for 
judgment for want sufficient reply plaintiff the new matter 
pleaded the affidavit defense. This rule was made absolute and 
plaintiff appealed. 

The court below, its opinion making the rule for judgment 
absolute, said: ‘‘The certificates were endorsed blank, making them 
freely negotiable. See Uniform Stock Transfer Act 1911, 126, 
sees. 301, 306. Obviously, therefore, plaintiff’s letter 
admits the shares were rightfully deposited with 

Plaintiff’s proposition that defendant was under duty not sell 
until had first sold the securities deposited 
Baker and Budd without merit. such legal duty rested upon the 
defendant. Hampton Congress Ass’n, 300 Pa. 501, 150 
895, 896, the court held that could proceed against the 
security given one surety and release the collateral de- 
posited another, that other (as here) not being This 
court there said: ‘‘Holding, did, various collateral securities, the 
association could exercise its right indemnify itself from either 
both.’’ (Citing cases.) 

The court below aptly said that the law that creditor may 
enforce his claim against the surety without first having proceeded 
against the principal having sold collateral securities deposited the 
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principal. Geddis Hawk, Watts 280, and Juniata Ass’n 
Hetzel, 103 Pa. 507. The court below also pertinently pointed out 
that Baker’s collateral was not surrendered him the prejudice 
plaintiff. The latter protected subrogation the bank’s right 
Baker’s collateral. 

There merit plaintiff’s contention that was entitled 
notice sale. Notice may waived. Appeal Jeanes, 116 Pa. 573, 
862, Am. St. Rep. 624. The stock the instant case was de- 
posited collateral for note which expressly waived notice sale. 
Such waiver binds the surety well the principal. See Iron City 
Nat. Bank Rafferty, 207 Pa. 238, 445. 

Appellant cites the case Marchant al. Moore al., 150 
209, 770. That case inapposite here, for there the 
pledgee had right under its contract with the borrower sell the 
property pledged without notice. that case there was breach 
contract and here there none. 

The judgment affirmed. 


BANK STOCK ASSESSMENT AGAINST RECORD 
OWNERS 


Munro Huber, United States Circuit Court Appeals, Second Cir- 
cuit, 109 Fed. Rep. (2d) 


Persons who permit their names appear the books the 
bank shareholders are subject stockholders’ liability for assess- 
ment, although the true ownership others. 

1928, one Leonard transferred 150 shares stock Richmond 
National Bank Equitable Trust Company trustee. The trust 
company, instead having the shares registered its own name, 
caused 100 shares registered the name Morgan, Turner 
Company and shares the name Dell Company. These 
were partnerships formed the defendants, employees the trust 
company, for the purpose acting nominees the trust com- 
pany taking record title stocks and other securities. For such 
services the trust company agreed pay $100 year each 
the two partnerships and agreed indemnify against liability. 
1930 and 1931 the shares were sold the trust company its suc- 
cessor Leonard and the certificates delivered him. The shares, 
however, remained the books the bank the property the 
two partnerships. 1933 the bank failed. Subsequently, the re- 
ceiver brought suit against the members the partnerships, indi- 
vidually and partners. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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The court found defendants liable for assessment the stock 
since they allowed their names appear the bank’s records 
outright owners stock, although true ownership was 


Appeal from the District Court the United States for the Southern 
District New York. 

Action James Munro, receiver the Richmond National 
Bank New York, against Joseph Huber and others, enforce 
assessment bank stock. From judgment for plaintiff, defendants 
appeal. 

Affirmed. 

Milbank, Tweed Hope, New York City (Thomas Ryan, 
Reyner Samet, and Edward Gasson, all New York City, 
counsel), for appellants. 

John Farrell, New York City, for appellee. 
Before Hand, Chase, and Patterson, Circuit Judges. 


PATTERSON, J.—The district judge held the defendants liable 
for the assessment. could not properly have decided otherwise. 
Persons who allow their names appear bank’s records out- 
right owners stock are liable for assessment the stock, although 
the true ownership others. Richmond Irons, 121 
Ct. 788, Ed. 864; Matteson Dent, 176 521, Ct. 
419, Ed. 571; see also Forrest Jack, 294 158, 162, Ct. 
370, Ed. 829, 1457. The record ownership was the 
firms, and the defendants composed the firms. The argument that the 
firms were not true partnerships has substance. The defendants 
signed partnership articles, took partnership names, contracted part- 
nerships with the trust company, and referred themselves partners 
even their answer this action. The firms were business, the 
business acting dummies, and they were carrying for profit. 
makes difference, however, whether not the defendants were 
actual partners. enough that they used the firm names indi- 
cate themselves. The firm names were merely convenient abbreviations 
for their individual names; the firm names bound them because they 
had adopted such names the equivalent their own names. Haskins 
D’Este, 133 Mass. 356. They would have been stockholders record 
they had seen fit register themselves John Doe. The problem 
that faced the receiver examining the bank’s stock book was find 
out who were the persons that had assumed the names Morgan, Turner 
Company and Dell Company. When identified the defendants 
the persons using those names, his case was complete. The plain fact 
that the defendants, under firm names, aliases you will, were stock- 
holders record. 

insisted that the officers and directors the bank had 
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edge that Leonard was the real owner the stock. The district judge 
found the contrary. But the point has merit any event. Lia- 
bility visited the stockholder record the view that depositors 
and others dealing with the bank have right rely the record 
ownership stock. moment what the officers and directors 
the bank may know about the ownership. Van Dyke Green Ridge 
Bank, C., Supp. 302; O’Connor Vermont-Peoples National 
Bank, 109 Vt. 192 

The defendants rely Schumacher Davis, C., Supp. 959, 
and Goess Brown, C., Supp. 517. are opinion that 
those cases are not sound. The district judge was right not adhering 
them. 
Affirmed. 


MATERIAL ALTERATION NOTE 
ADDITION SEAL 


Baumer Pont, Supreme Court Pennsylvania, Atl. Rep. 
(2d) 566 


The maker note added seal after his name without the 
knowledge consent defendant, the endorser the note. The 
seal was added after the execution, delivery, and endorsement 
the note, and after its due date. was held that this addition 
constituted material alteration the note, relieving the endorser 
from liability. 


Appeal No. 67, March term, 1940, from judgment Court Com- 
mon Pleas, Cambria County, No. 477, March term, 1938; John 
Cann, President Judge. 

Action Herman Baumer, receiver the First National Bank 
Johnstown, against Pont note. From judgment for 
the defendant, plaintiff appeals. 

Affirmed. 

Argued before Schaffer, J., and Maxey, Drew, Linn, Stern, Barnes, 
and Patterson, JJ. 

Philip Shettig, Ebensburg, for appellant. 
Friedjoff Tappert, Johnstown, for appellee. 


PER CURIAM.—This appeal from the judgment entered follow- 
ing the action the court below sustaining motion for judgment 
for want sufficient reply new matter. Briefly, the facts admitted 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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the reply show that plaintiff, the receiver the First National Bank 
Johnstown, suing upon note, which was altered the addition 
seal after the maker’s name, placed there the maker the 
request former receiver the bank, without the assent knowl- 
edge defendant, the endorser the note. The seal was added after 
the execution, delivery, and endorsement the note, and after its due 
date, while the note was the bank’s possession. 

The learned court below very properly held that under these cir- 
cumstances defendant was longer liable the note. The addition 
seal the maker’s name without defendant’s knowledge consent 
was material alteration (Bowman Berkey, 262 Pa. 411, 105 557), 
and its effect was avoid the instrument, except against party 
who had himself made, authorized assented the alteration, and 
subsequent endorsers: Negotiable Instruments Act May 16, 1901, 
194, section 124, 276, 277; see Philadelphia National 
Bank Buchman, 314 343, 350, 171 589. 

Judgment affirmed. 


MORTGAGE PARTICIPATIONS INVEST- 
MENTS TRUSTEE 


Paul’s Estate, Supreme Court Pennsylvania, Atl. Rep. 
(2d) 565 


will creating testamentary trust directed trustee ‘‘to invest 
and keep invested first mortgages real estate, the funded 
debt the United States the State Pennsylvania.’’ was 
held that investment the trustee mortgage investment fund 
pool composed entirely first mortgages was not contrary di- 
rections. 


Appeal No. 57, March term, 1940, from decree Orphans’ Court, 
Allegheny County, No. 2280 1939; Walton Mitchell, Judge for 

Proceeding the matter the estate Elizabeth Paul, deceased, 
wherein Ora Cooper, administratrix the estate Flora Holmes 
Hunter, deceased, filed exceptions the first and final account the 
Colonial Trust Company, trustee under testamentary trust created 
the last will Elizabeth Paul, deceased. From decree dismissing 
the exceptions the account, Ora Cooper, administratrix the estate 
Flora Holmes Hunter, deceased, appeals. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §508. 


THE BANKING LAW JOURNAL 501 


Argued before Schaffer, and Maxey, Drew, Linn, Stern, Barnes, 
and Patterson, JJ. 

Edward Bothwell, Pittsburgh, for appellant. 

Knox Hunter, Jr., Robert Barnett, and Sterrett, Acheson, 
Childs Barnett, all Pittsburgh, for appellee. 

PER CURIAM.—The Colonial Trust Company filed its first and 
final account trustee under testamentary trust created the last 
will Elizabeth Paul, deceased. Exceptions were filed Ora Cooper, 
administratrix the estate Flora Holmes Hunter, deceased, one 
the remaindermen, the decree which distributed her participa- 
tion certificates mortgage pool under the Fiduciaries Act June 
the exceptions the Orphans’ Court Allegheny County, this action 
was taken. 

The sole contention appellant that the investment the trustee 
1928 mortgage investment fund pool, composed entirely 
first mortgages, contrary the directions the testatrix’s will, which 
provides: ‘‘I give and bequeath the Colonial Trust Company Pitts- 
burgh, Pa., the sum Twenty Thousand Dollars, trust nevertheless, 
invest and keep invested First Mortgages real estate, the 
funded debt the United States the State Pennsylvania. 
Dillon’s Estate, 324 Pa. 252, 188 134, contrary this argument 
appellant, since there the will contained language similar import 
and this court sanctioned the investment the trustee such fund 
pool. That case rules this controversy. 

Decree affirmed appellant pay the costs. 


ACCEPTANCE BANK STOCK HEIRS 
CARRIES ASSESSMENT LIABILITY 


Staudenmaier Bechaud, Circuit Court Appeals, Seventh Circuit, 
110 Fed. Rep. (2d) 517 


Owner national bank shares died intestate, leaving widow and 
son his only heirs law inherit his property. After the widow, 
executrix the estate, executed assignment the bank shares 
herself and son’s trustee, both widow and son executed receipts 
for their parts the estate upon the appraised value which included 
the value the shares. The receipts were executed about two months 
after the bank had closed. assessment was duly made against 
all the stockholders who owned stock the date the closing 
the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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was held that the execution these receipts was impliedly 
acceptance the bank stock render the widow and son liable 
the assessments subsequently made against all the shareholders 
insolvency the bank. Since they exercised dominion over the 
property heirs the estate, they could not now refute ownership 
the bank shares. 


Appeal from the District Court the United States for the Eastern 
District Wisconsin; Ferdinand Greiger, Judge. 

Separate actions recover bank stock assessments Louis 
Staudenmaier, receiver the Commercial National Bank Fond 
Lac, against Harriet Bechaud, and against Robert Bechaud and 
Leola Bechaud, trustee. From judgments for defendants, the plaintiff 
appeals. 

Judgments reversed, with directions grant new trials. 

John Tonjes and Russell Hanson, both Fond Wis., 
for appellant. 

Arthur Mueller, Milwaukee, Wis. (Paul Paulsen and Her- 
bert Mueller, both Milwaukee, Wis., counsel), for appellees. 

Plaintiff brought the two actions now here appeal recover bank 
stock assessments which had been duly made. Asserted liability was 
predicated the stockholder’s statutory liability (12 64) 
and the alleged (though disputed) ownership 425 shares said bank 
stock. Judgment was for the defendants. 

The plaintiff the receiver the Commercial National Bank 
Fond closed March 1933, and never reopened. was 
insolvent, and assessment was duly made against all its stockhold- 
ers who owned stock March 1933. 

Two the three defendants are the widow and son August 
Bechaud, who, his lifetime and his death (Dec. 1931), owned the 
425 shares bank stock. died intestate, and his widow and his son 
Robert, defendants herein, are his heirs. His widow was the adminis- 
tratrix the estate. The successor trustee under 
trust agreement which Robert executed December 31, 1931, trans- 
ferring all his interest the residue the personal property and 
the realty which his father died seized. 

The District Court found that the proof failed show the stock was 
ever accepted either widow son and therefore neither was liable 
for the stock assessment. 


EVANS, J.—We have before factual question. the 
evidentiary facts are covered stipulation. 

From the stipulated facts state the following: 

1929, October 15—Stock acquired decedent. 


1931, December 3—Stockholder died intestate. 
1931, December 31—Son executed trust his interest estate. 
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1932, December 17—Order county (probate) court assigning dis- 


tributive shares heirs. 
1932, December 21—Widow-administratrix endorsed bank share certi- 


self and son’s trustee. 

1932, December 31—Widow-administratrix received dividend check 
for $42.50 which she endorsed administratrix, and received proceeds. 

1933, March 2—Bank closed moratorium. 

1933, March for estate sought, but failed, have stock 
transferred defendants, bank’s books. 

1933, May 11—Receipts signed heirs for distributive shares. 

1933, December 18—Receipts for distributive shares heirs filed 
with probate court and estate closed. 

1934, January 2—Receiver appointed for bank. 

1934, March 19—Bank declared insolvent March 1933, and 


bank assessment levied. 


not shown whether the attorney’s action attempting have 
stock transferred the books the company was authorized. The 
physical possession the certificates continued the possession the 
attorney for the estate. December 31, 1932, the widow-administratrix 
received dividend check from the bank for $42.50. She endorsed this 
check administratrix and such received the proceeds thereof. The 
mother and son signed receipts dated May 11, 1933, acknowledging 
receipt their respective full distributive shares (total amount for each 
was $37,240.46) which included the value the bank stock question. 
Upon the filing these receipts, December 18, 1933, the administra- 
trix, the court entered its final decree and discharged the administratrix. 

need not question the soundness defendants’ analysis the 
issues which they assert be: 

(a) Consent become bank stockholder necessary part 
plaintiff’s proof. 

(b) There presumption that heir law accepts bank stock 
where double liability incident its ownership. Vol. American 
Jurisprudence, ‘‘Banks,’’ Sec. 92, 77. 

The burden proving acceptance such case plaintiff. 


Sharp controversy once directed the query raised proposi- 
tion the burden overcome 

The following facts are determinative. They establish defendants’ 
acceptance the stock. They are inconsistent with their contention 
non-aceptance. Exercise dominion over property inconsistent with 
the non-acceptance gift said property. 

When the deceased died intestate, the widow and son were his heirs 
law, and they inherited the property. The title the personal prop- 
erty first passed the administratrix. But subject debts and ad- 
ministration expenses, was its certain way the heirs. 

The son evidenced his acceptance one-half the estate imme- 
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diately executing the trust agreement whereby transferred all his 
interest the estate (including the bank stock) trust 

The widow, nearly year after her husband died, and after the 
decree which assigned all personal property (including the bank stock) 
her and her son equal shares, executed assignments the stock, 
one certificate being for 212 shares herself and one for 213 
shares the trustee named her son the aforementioned trust 
agreement. 

Moreover, administratrix, she received dividend check from the 
bank. This, she cashed. And finally, both them executed receipts 
for their shares the estate deceased, which receipts were based upon 
the appraised value that included the value the bank stock. The 
execution these receipts impliedly acceptance the bank stock. 
repugnant the presumption non-acceptance. 

The District Court erred holding that the defendants did not 
accept the bank stock question after the death the then owner.* 

The judgments are reversed with costs, and with directions grant 
new trial. 
annotations and notes effect death stockholders stockholders’ 
double liability, see 1537; 1466. See also Forrest Jack, 


Parks, 299 217, Ct. 151, Ed. 133. 


RETENTION DECEDENT’S INVESTMENTS 
TRUSTEE 


Paterson Nat. Bank, Court Errors and Appeals New Jersey, 
Atl. Rep. (2d) 705 


trustee bank had retained its possession part the 
principal the trust fund 142 shares its own stock valued the 
time the death the decedent $42,600 and worth the time 
the accounting about $5,600 and producing income during the 
period covered the accounting. Beneficiaries brought petition 
surcharge the trustee for shrinkage principal and income. 

was held that the shares had not been improperly retained in- 
asmuch the trustee was not guilty bad faith, gross error 
judgment negligence failure exercise ordinary care and 
prudence the performance its trust. 


Appeal from Prerogative Court. 
Proceeding the matter the intermediate account the Paterson 
National Bank, trustee for Virginia and Louise Griggs under the will 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §504. 
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John Griggs, deceased, wherein Rosa Spaens, guardian 
Virginia and Louise Griggs, filed exceptions and petition surcharge 
the trustee for shrinkage principal and the income. From decree 
overruling exceptions and dismissing the petition, 125 Eq. 73, 
59, Rosa Spaens, guardian, appeals. 

Affirmed. 

McCarter English, Newark (Arthur Egner, Newark, 
counsel), for petitioner-appellant Rosa Spaens. 
Davies Davies, Paterson, for respondent Paterson Nat. Bank. 


PER CURIAM.—This appeal from decree the Prerogative 
Court: overruling certain exceptions and dismissing petition sur- 
charge the respondent, Paterson National Bank, connection with 
intermediate account filed trustee certain fund established 
John Griggs, deceased, for the benefit his grandchildren, Vir- 
ginia and Louise Griggs, who, through their guardian, Rosa Spaens, 
are appellants here. 

The exceptions alleged that the accountant (the trustee bank) had 
improperly retained its possession part the principal the 
trust fund 142 shares its own stock valued the time the death 
the decedent $42,600 and worth the time the accounting about 
$5,600 and producing income during the period covered the 
accounting. 

The exceptions sought surcharge the trustee bank with $37,000 
loss principal and loss income $42,600 during the period 
question. The exceptions charged, among other things, that the ac- 
countant violated the duty undivided loyalty which owed ex- 
ceptants, their trustee thus holding its own stock the trust funds 
and permitting undue portion the trust estate remain invested 
one security, wit, its own stock. 

The facts the case are stated the opinion the learned Vice 
Ordinary, who, after hearing the witnesses and examining the evidence, 
held that the trustee bank was not guilty bad faith, gross error 
judgment negligence failure exercise ordinary care and pru- 
dence the performance its trust. 

have carefully examined the proofs and the law submitted 
counsel for the respective parties and have reached the conclusion that 
the Vice Ordinary was fully justified his findings the essential 
facts and correct his application the law the facts found. 

The decree overruling the exceptions and dismissing the petition 
surcharge the trustee therefore affirmed. 


QUESTIONS and ANSWERS 
Banking Decisions 


SAVINGS BANK TRUST 


savings bank depositor changed his account account 
his name trust for his sister-in-law. gave her the pass book for 
the purpose making deposit and she retained until his death. 
Prior his death, had friend write letter his sister-in-law 
which stated ‘‘I want’’ the account divided equally between the 
sister-in-law and his sister. Who entitled the 


was held that there was revocable trust favor the sister 
which was revoked the letter and that the two women were entitled 
share equally the deposit. Bearinger’s Estate, Supreme Court 
Digest. 


INDORSEMENT OFFICER CORPORATION 


note payable the Great Northern Surety Co., was indorsed 
the following manner, ‘‘J. Irwin, Presdt., Great Northern Surety 
Co., Great Falls, The note was transferred the plaintiff bank 
for value. Did the bank become holder due course? 


Yes. was held that the indorsement was that the corporation 
entitling the bank, holder due course, enforce the note against 
the maker. The way have indorsed the note avoid ambiguity 
was ‘‘Great Northern Surety Co., Irwin, Com- 
mercial National Bank Reichelt, Mont., 204 Pac. Rep. 1037. 


FORGED INDORSEMENT DRAFT 


draft bearing forged indorsement was cashed the defend- 
ant company, which sold the plaintiff bank. The latter collected 
it. Three years later, discovery the forgery, the plaintiff was 
compelled refund the amount the drawee. Can the plaintiff recover 
from the defendant company 


Yes. The fact that the forgery was not discovered for three years 
was immaterial the plaintiff was under obligation the defendant 
make inquiries indorsements prior the defendant’s. Wells, 
Fargo Co. Simpson National Bank, Tex. Civ. App. 636, 
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LIABILITY SAVINGS BANK FOR DEPOSIT PAID 


person stole two savings account pass books and the same 
manner obtained the depositor’s signatures blank pieces paper. 
forged withdrawal orders over the signatures and withdrew the 
deposits. the savings bank liable the depositor? 

Yes. was held that the savings bank was liable the deposi- 
tor for the amount stolen from his account the absence rule 
by-law protecting the bank, even though acted with due care. Ogborn 
Bank America, Calif., Pac. Rep. (2d) 44. 807, 


DEPOSITS MINORS 


natural guardian, has father the right, the absence 
statute, receive deposits standing the name his minor child even 
though himself has made the 

No. must obtain letters guardianship. Dickinson 
Leominster Savings Bank, 152 Mass. 49. 811, 420 
Digest. 


DEPOSITS INSANE PERSONS 


The plaintiff’s husband made deposit for her the defendant 
bank her own name when she was sound mind. Later, while insane, 
plaintiff signed order, which the husband took the bank and 
Was the bank protected cashing the order? 

Yes. was held that the bank was protected although the plain- 
tiff was insane the time she signed the order. The bank had 
knowledge her insanity. Leighton Haverhill Savings Bank, Mass., 


PAYMENT CHECKS FORGED INDORSEMENT 


drawee bank paid check bearing forgery the payee’s 
indorsement. Can the bank charge the check against the drawer’s 
account 

No. The bank may, however, recover the amount from the person 
whom the check was paid and who indorsed the check thereby guar- 
anteeing the genuineness the prior indorsement. National Bank 
Detroit Fidelity Deposit Co. Maryland. Supreme Court 


NOTATION CHECK DOES NOT AFFECT NEGOTIABILITY 


the negotiability check affected the following notation 
its face: ‘‘For full payment for contract No. 

No. Statements this character are familiar checks. Usually 
such words are designed qualify the check receipt for full pay- 
ment under contract and they are way intended affect the 
negotiability the instrument. The words under consideration could 
not interpreted limit condition the payment the check 
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controversy. Section the Negotiable Instruments Law provides 
that instrument unconditional though contains statement 
the transaction which gives rise the instrument. American Surety 
Company New York Federal Reserve Bank Kansas City, United 
States District Court, Missouri, Fed. Supp. 940. 


DEPOSITS FOR SPECIAL PURPOSE PREFERRED CLAIM 


Money was deposited bank with instructions pay 
specified person upon his delivering the bank warranty deed 
certain property. The bank failed with the fund still its possession. 
the person whom the money paid entitled preferred 
claim 


Yes. Such deposit known deposit for special purpose. 
The bank becomes trustee the fund and the owner entitled the 
full amount upon the failure the bank. Rossman Blunt, United 
States Circuit Court Appeals, Sixth 104 Fed. Rep. (2d) 877. 


NEGOTIABILITY TRADE ACCEPTANCE 


the negotiability trade acceptance destroyed the follow- 
ing provision: ‘‘The obligation the acceptor hereof arises out the 
purchase goods from the drawer, maturity being conformity with 
the original terms 


Similar clauses have been held render trade acceptance non- 
negotiable California, Iowa and Texas. The Negotiable Instruments 
Law, Conn. Gen. Stat., sec. 4320, specifically provides that instrument 
unconditional (and therefore negotiable) although ‘‘coupled with... 
statement the transaction which gives rise the instrument.’’ State 
Trading Corporation Rosen, Supreme Court Errors Connecti- 


GIFT CONTENTS SAFE DEPOSIT BOX 


man during his last illness handed the key his safe deposit 
box woman who had been his friend for years saying Teresa, every- 
thing the box belongs you.’’ Then turned his brother-in-law, 
who was present, and said: ‘‘Bernard, you hear, want Teresa have 
everything the box.’’ had also expressed desire ‘‘make out 
for him sign showing that ‘‘everything belongs 
Did this constitute valid gift causa mortis? 


Yes. The donee was entitled the contents the box against 
the administrator the donor. Braun Brown, Supreme Court 


BOOK REVIEWS 


Warren’s Personal Loan Calculator. Donald Warren, M.A., Asso- 
ciate Actuarial Society America. Published the Delbridge 
Publishing Co., St. Louis, Missouri. 1940. List price, $3.50. 


Personal loan departments the banking field have grown fast 
that inaccurate and non-standard methods calculating interest actually 
exist today. With several thousand banks the consumer credit busi- 
ness has been said that there are several thousand methods use for 
computing discount charges. 


The method discount computation which used Warren’s 
Personal Loan was originated the Federal Housing Ad- 
ministration with their property improvement loans. The 
book uses the equitable method discount computation and presents 
logical basis for personal loan The tables the book 
include both gross charge bases and discount bases for 3%, 4%, 5%, 
6%, and interest. 


Bills and Notes. Henry Humble. Published Harmon Publica- 
tions, Brooklyn, Price $4.00. 


The purpose the author writing this book supply simple, 
and intelligible study the leading principles the law bills and 
notes, with apt illustrations taken from authorities. The book contains 
detailed examination and analysis the Negotiable Instruments Law 
satisfying present day requirements. The sections the Negotiable 
Instruments Laws are considered from their inherent relationships and 
their importance the problems negotiable paper. The law re- 
appraised places from the viewpoint the active needs 
porary conditions. 


Immediate Adjustments Estate Plans, Trusts, and Life Insurance 
Necessitated Recent Supreme Court and Other Decisions. Pub- 
lished Prentice-Hall, Inc., Fifth Ave., New York, 1940. 
Price $1.00. 


Because recent decisions and rulings every trust, the creator 
which now alive, must reviewed and the beneficiary clause every 
existing life insurance policy must reconsidered. This true whether 
not the primary purpose creating such trust purchasing such 
policies was save taxes. The trust instruments and insurance policies 
must studied the light the recent developments to: (a) avoid 
unnecessary taxes; (b) avoid ineffective, expensive ‘‘tax plans; 
and reduce present taxes. This report analyzes these new develop- 
ments and the dangers which may exist because them the light 
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two recent decisions the United States Supreme Court the cases 
Helvering Hallock and Bailey United States. 


The Over-the-Counter Securities Market—What and How 
Operates. John Loeser. Published National Quotation 
Bureau, Incorporated, New York. 1940. Price $2.00. 


The book describes the counter market and the scope its opera- 
tions both the trading outstanding securities, listed well those 
not listed, and the primary distribution corporation and municipal 
securities. explains the process secondary distribution actual 
example, and describes the function the dealer, the typical organiza- 
tion broker-dealer house, the trading method the market and 
processes clearing transactions that take place it. The services 
rendered the banks, insurance companies and other institutional in- 
vestors the houses which create and maintain the counter market are 
and explained non-technical language. The book consists 
192 pages with notes and references placed the back the volume 
for handy reference. 


Principles Business Law. Essel Dillavou and Charles 
Howard. Second Revised Edition. 990 pages. Price $5.00. 1940. 
Published Prentice-Hall, Inc., Fifth Avenue, New York, 


This book offers effective method approach through combina- 
tion text and case material. The authors have chosen cases which 
illustrate the application legal principles typical business situations, 


and which also contain certain the courts’ legal reasoning support 
the principles applied. New material has been trust 
receipts and banks and banking, while the section the text relating 
has been entirely rewritten. addition, there has been 
added section pertaining government regulation business and 
business torts. 


